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The International Court:

Rules of Treaty Interpretationf
When the meaning of a treaty is in dispute, the intention of
the partiesto the treaty is generally resorted to to determine
the meaning. Rules of interpretationare used to ascertain
the "intent of the parties" (as in the interpretationof municipal contracts). The author, in a case-by-case analysis of
the decisions of the InternationalCourt of Justice, examines
two rules of interpretation and ascertains the practical
significance of the rules as limitations upon the power of
the Court to "remake" an agreement or to obligate the
parties to an agreement which neither intended.

James F. Hogg*
But unless some day somebody trust somebody,
There'll be nothing left on earth excepting fishes.
from The King and I
Rodgers and Hammerstein
INTRODUCTION
To support such a thesis a writer need do no more than
refer to the development of nuclear bombs and rockets which has
taken place since the end of the Second World War. Yet the events
of this period, or indeed of this century, have provided not only
little evidence of somebody trusting somebody, but equally little
reason why they should. Solemn agreements between states have
been set down in treaties only to be flouted at a later date-the
First World War began over a "scrap of paper," the Second became
possible because of breaches of the Treaty of Versailles, the Kelloggf This Article is a part of an extended work examining the rules of treaty interpretation used by the International Court of Justice, and is composed of the first
two
sections of that work, the rules of "Ordinary Meaning" and "Necessary Implication."
The other rules, which will be considered in a subsequent publication, are the
"Surplus Words" rule, the rule of "Expressio Unius," the rule of "Restrictive Interpretation," the rule of "Travaux Priparatoires,"the rule of "Authentic Interpreta-

tion," and the rule of "Purpose."
* Associate Professor of Law, University of Minnesota School of Law. The author
wishes to thank Professor Louis B. Sohn of the Harvard Law School, and Professor
Kenneth C. Davis of the Minnesota Law School for their valuable criticism of this
article. He also acknowledges his debt to Richard E. Wetherall of the Board of
Editors of the Minnesota Law Review who has spent much time trying to make the
text more coherent
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Briand Pact and many others. No one would claim that war could
have been prevented had a court been empowered to determine
the existence of breaches of these treaties. Until world government
is achieved such judgments will remain no more than declarations
of the rights of the parties.' But between states prepared to observe
their treaty obligations such declarations are by no means without
effect. The great majority of states today are prepared to honor their
obligations, which for the most part, are contained in treaties.2 Yet
these states have shown considerable reluctance to submit disputes
over the scope and meaning of these obligations to international
tribunals. Some have claimed a unilateral right of interpretation,
others that an interpretation can only be arrived at by agreement of
the parties. These attitudes can only result in a depreciation of the
trust which states place in a treaty they have signed, and indeed,
cannot but cast doubt on their willingness to observe the commitments they have entered into. Just as in national law a contract in
dispute derives its full force and effect from the agreement of the
parties objectively interpreted by a court, so in international law a
treaty will best establish trust between the parties, and as an
instrument will best achieve its purpose when states submit disputes
over its meaning to the objective judgment of an international
tribunal.
Many questions in the past have been submitted to arbitral tribunals constituted by states for particular types of cases. The Permanent Court of International Justice, however, reincorporated under
the United Nations as the International Court of Justice, represented
the first attempt to constitute a world court with a jurisdiction not
limited to a particular time, particular parties, or particular cases.
It gave promise of securing a greater measure of objectivity in its
judgments than had arbitral tribunals constituted by the parties to
disputes, of securing greater continuity in the application of international law, and indeed, of giving more specific content to the general
principles of that law. And yet the fact remains that disputes referred to the International Court of Justice since 1947 have been
minimal both in number and in importance when compared to the
volume of disputes which have arisen between states in that period.
It may well be wondered why the Court has seen such little business.
It is, of course, clear that a number of the disputes which have
1. A plan which would provide sanctions for such decisions as part of a wider
plan for world government in matters affecting maintenance of peace has recently
been published. See CLaK & SomN, WORLD PEACE Tinoucu WoRL LAW (1958).
The book has attracted wide attention both in this country and Europe.
2. In this Article, no attempt is made to distinguish between the various types
of instruments to which states may become parties. The word "treaty" then, is used
to include agreements in heads-of-state form as well as inter-governmental agreements and conventions.
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arisen in this period are political rather than legal in character; they
have involved a claim asserted on one side that the existing arrangements between the parties should be changed rather than a claim
that a treaty already in force must provide the answer to any particular dispute. It is not suggested that the Court could provide an
answer for this need.3 Many of these disputes, however, have not
involved a claim for a new order but a disagreement over the terms
of the existing order, claims as to respective rights under a treaty.
The resolution of such disputes is a task peculiarly appropriate to
the Court.
In the field of treaty interpretation the International Court by
comparison with ad hoc arbitral tribunals has a unique position. It
possesses great prestige first, because it is an organ of the United
Nations, second because it is the successor to the Permanent Court,
third because its Judges are drawn from as great a diversity and
variety of backgrounds as possible, and fourth because the Judges
are all men of undoubted ability in the sphere of international law.
It possesses great utility for states because it is a permanent organization, it applies in the absence of special agreement, a uniform law
to the best of its ability, and as a result its decisions give rise to a
maximum of objectivity, of certainty and predictability in the law.
If sufficient use were made of the Court it could create a body of
jurisprudence on treaty interpretation which would give proof of
consistency and wisdom of judgment, the end result of which
would be to encourage states to broaden the area of submission to
its jurisdiction.
To encourage states to move in that direction, however, it is
necessary for the Court to show that it has not used its judicial
powers to make substantial encroachments on the treaty "rights" of
the parties, that it is not using its admitted powers in an arbitrary
and subjective fashion, that in determining the content of a treaty
obligation it observes some limitations on its power. In treaty interpretation it might be said that the limits the Court has purported to
impose on arbitrary decision are the rules of construction it has
espoused, the means which the Court has used to limit the content
given to a treaty. The International Court, like its predecessor, has
made extensive reference to these rules and in most decisions both
majority and dissenters have sought to explain the result in terms
of their application.
This Article examines critically and comparatively the use which
the Court has made of these rules, and ascertains whether these
3. One of the great shortcomings in international society is the absence of any
organization with legislative powers to provide for peaceful change. The likelihood
of the acceptance of any such organization seems as remote as ever.
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rules operate as a limiting factor on the Court's range of discretion."
It will show that, through these rules, the Court is limiting its power
in a way which should encourage states to make wider use of its
facilities as an arbiter of disputes if such states have a good faith
interest in settlement. 5
Tim RuLEs APPLIED BY TE COURT AND TIE METHOD OF APPLICATION
The purpose of interpretation has been said by the Court to be
the ascertainment of the "intention of the parties."' All the rules are
4. An extensive literature exists on this subject. Some of the writing is directed to

decisions of international arbitral tribunals, some to the decisions of the Permanent
Court of International Justice and some to the International Court of Justice. The
following works appear to the writer to be of primary value in this area. CHANG,
THE INTERPRETATION OF TnRATIES BY JUmcitAL TRIBUNALS (1933); GRoSSEN, LES
PR.SOMPTIONS EN DRorr INTERNATIONAL PUBLIC 102-32 (1954); HuDsoN, Tim
PEMANENT COURT OF INTERNATIONAL JUSTICE, 1920-1942, 631-61 (1943); 2 HYD.,
INTERNATIONAL LAW, CHIEFLY AS INTERPRETED AND APPLIED BY TilE UNITED STATES
1468-502 (2d ed. 1945); Yu, THE INTERPRETATION OF TREArIEs (1927); Ehrllch,
L'interprtationdes trait~s, 24 RECUEIL DES CoUos 1 (1928); Fitzmaurice, The Law

and Procedure of the International Court of Justice: Treaty Interpretation and
Certain Other Treaty Points, 28 BarT. YB. INTL L. 1 (1951); Harvard Draft Convention on the Law of Treaties, 29 AM. J. INT'L L. 653 (Supp. 1935); Lauterpacht,
De l'interpr~tationdes trait~s, 43(1) ANNUARE DE L'INSTITUT DE DROIT INTERNATIONAL 366 (1950), being a report presented to the Institute. For comments and
discussion arising out of the report see 43(1) ANNUAIRE DE L'INSTITT DR DROrT
INTERNATIONAL 435-60, 44(1) id. at 197-223 (1952), 44(11) id. at 359-406 (1952),
45(1) id. at 225-30 (1954), 46 id. at 317-65 (1956); Stone, Fictional Elements in
Treaty Interpretation-A Study in the International judicial Process, 1 SYDNEY L.
REV. 344 (1953-54).
The following works are also of importance. FoCEMA ANDREAE, AN IMPORTANT
CHAPTER FROM THE HISTORY OF LEGAL INTERPRETATION (1948); HAMBRO, Tur CASte
LAW OF THE INTERNATIONAL COURT (1952); LAUTERPAcHT, THE DEVELOPMENT O

particularly at 26-31, 49-60,
116-41, 227-93, 300-13, 338-58 (1958); McNAm, Tm LAW OF TREATIES 163-270
(1938); RALSTON, THE LAW AND PROCEDURE OF INTERNATIONAL TRIBUNALS 18-32
(Rev. ed. 1926), (Supp. 1936 at 8-14); ROSENNE, THE INTERNATIONAL COURT OF
JUSTICE 210-23 (1957); 1 ScmvAnzENBERcER, INTERNATIONAL LAW AS AP'PLIED BY
INTERNATIONAL COURTS AND TInBUNALS 488-532 (3rd ed. 1957); Fachiri, Interpretation of Treaties, 23 AM. J. INTL L. 745 (1929).
In addition, see the bibliographies contained in the INTERNATIONAL COURT or
JusTIcE YEAnBOOKS and also those in CHANG, op. Cit. supra at 186-91; ClOSSrN, Op.
INTERNATIONAL LAW BY THE INTERNATIONAL COURT,

cit. supra at 181-86; HAMBRO, Op. cit. supra at 468-583; SoHN,

CASES

AND OTHER

15-16 (1950); Yu, op. cit. supra at 248-60; Ehrlich,
supra at 140-41; Harvard Draft Convention, supra at 671-85.
For a recent discussion of the analogous problem of statutory interpretation see
Witherspoon, Administrative Discretion to Determine Statutory Meaning: "The High
Road," 35 TEXAs L. REv. 63 (1956), containing an excellent discussion of the various
approaches that have been taken in this country to the problem of giving meaning
to a statute. For further discussion of this problem see A Symposium on Statutory
Construction, 3 VAND. L. REv. 365 (1950) including a bibliography at 569.
5. The Court, in the exercise of its jurisdiction, is empowere to deal with two
two types of proceedings, contentious cases and advisory opinions. Stat. Int'l Ct. Just.
arts. 36, 65. Agreement of the parties is required by the terms of article 36 to confer
jurisdiction on the Court in contentious cases. This agreement is commonly found in
declarations made by both parties pursuant to the 'optional clause," article 36(2).
MATERIALS ON WORLD LAW
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applied to this end. That the choice of different rules may lead to
different conclusions as to the content of that intention, and that
members of the Court can differ in their choice of rules and in the
application of those rules to the facts of the case, suggests however,
that this "intention" as determined by the Court may be an artificial
thing. National courts in using the same criterion for the interpretaThese declarations have generally been made in advance of any particular dispute.
Agreements to submit specific disputes or types of dispute are also to be found in a
number of treaties.
Questions of interpretation may be raised in both contentious and advisory proceedings. In contentious cases the question will be framed by the terms of the application instituting the proceeding together with the subsequent written and oral
statements of the parties. In an advisory proceeding, the question will be found in the
terms of the request for the opinion.
In many contentious cases the factual material necessary for a resolution of the
problem is presented to the Court in the written and oral statements of the parties
although article 48 of the Court statute does provide for the Court to hear witnesses
and experts in addition to agents, counsel and advocates. In advisory proceedings
the organization authorized to request the opinion is charged with the obligation
to transmit to the Court all documents likely to throw light upon the question. Stat.
Int'l Ct. Just. art. 65. Provision is made for the notification of all states entitled to
appear before the Court, and for the receipt by the Court of written and oral statements. Art. 66.
It is the writer's opinion that in both contentious and advisory proceedings the
Court uses the same method to resolve questions of interpretation- that nothing
turns on whether the question is raised in the one type of proceeding rather than the
other. In a contentious proceeding with respect to disputed issues of fact the defendant
state usually has an initial advantage in that the plaintiff state will have the burden
of adducing evidence and of persuasion. (This terminology is borrowed from McCowmcx, EvmucE 635-89 (1954). Compare 9 WiGmor, Evmz~cz §§ 2483-89
(3d ed. 1940). The degree of persuasion required by the International Court of
Justice is that leaving %o room for reasonable doubt." Corfu Channel Case, (1949]
LC.J. Rep. 4, 18. Compare the refusal of the Court to regard certain proof as adequate in the Colombian-Peruvian Case, [1950] LC.J. Rep. 266, 276-78. There
is no corresponding burden in an advisory proceeding. But in both types of case
where the issue relates to the meaning of a treaty, no one asserted meaning has any
initial advantage with respect to any other asserted meaning. If however, the Court
were to decide to apply a rule of restrictive interpretation, one meaning might be
given an eventual advantage as opposed to another asserted meaning. It will be a
rare case in which the Court decides that after consideration of all the arguments it
cannot decide what the text means. But assuming that it does so decide and the proceedings are contentious, it may hold that the plaintiff state has failed to persuade it
that the proferred text supports the claim for relief (as opposed to a finding that the
defendant state's version of the text is the correct one). If the proceeding is an
advisory one the Court will resolve that the text does not provide an answer for the
question put. But in both cases the decision of the Court as to meaning will be the
same: namely that the text does not provide an answer, a decision which is unaffected by the burden of proof or persuasion. Both types of cases then, involve an
evaluation of the factual material and arguments advanced to support a particular
meaning, both involve a consideration of any relevant presumptions and rules of construction.
6. Reservations to the Convention on Genocide, [1951] LC.J. Rep. 15, 20 [herein
referred to as the Genocide Case]; Admission of a State to the United Nations (Charter, Art. 4), [1948] LC.J. Rep. 57, 62 [herein referred to as the First Memnbership
Case]. See also HUDsoN, Pmu&ANEt
NT COURT OF INTEnNATIONAL JusricE 1920-1942,
at 648-45 (1943).
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0ion of constitutions, statutes and private documents, have frequently
stated that a decision determining an intention may include situations which the legislature or the parties never considered in drafting the text, or considered but never reached agreement on in
precise terms, or in which members of the legislature or the parties
understood the words used in different senses. They recognize that
a court in interpreting a text performs, within limits, a positive function of harmonizing rights and duties of the parties.7 The International Court performs the same function; and it is in the limitations
the Court recognizes as inherent in the phrase "intention of the
parties" that an answer will be found to the question: what is the
extent of the discretionary power the Court in fact exercises ?
In the cases that have come before it, the Court has seldom relied
exclusively on any one rule and one of the problems raised by its
practice is whether any criteria can be deduced indicating in particular situations a preference for one rule as opposed to another,
or indicating a particular order in which they should be applied.
These rules could be classified according to whether they relate to
indications of meaning derived from the instrument itself, or from
evidence external to the instrument. No particular significance has
been attached by the Court to this distinction but, in general, the
following analysis of its practice will deal first with those rules
pertaining to internal, then those pertaining to external evidence.
A. Tim RuLE OF "ORDINARY MEANING"
A definition of the rule is to be found in the Second Membership
Case: '
The Court considers it necessary to say that the first duty of a tribunal
which is called upon to interpret and apply the provisions of a treaty, is to
endeavour to give effect to them in their natural and ordinary meaning in
the context in which they occur. If the relevant words in their natural and
ordinary meaning make sense in their context, that is an end of the matter.
If, on the other hand, the words in their natural and ordinary meaning
are ambiguous or lead to an unreasonable result, then, and then only, must
the Court, by resort to other methods of interpretation, seek to ascertain
what the parties really did mean when they used these words.9
7. In a report on the interpretation of treaties prepared for the Institute of International Law, Lauterpacht (more recently Judge on the International Court of Justice) set out five situations in which there can be a lack of a real or common intention: (1) where each party understands the words used in a different sense; (2)
where the language is deliberately approved by one party because of its ambiguity;
(3) where both parties deliberately use ambiguous language, leaving the decision as
to meaning for future agreement or for court or arbitral tribunal proceedings; (4)
where the parties have failed to foresee a particular situation; and (5) where two
or more provisions of a treaty are self-contradictory. 43(1) ANNUAIRE DE L'INSTrTUT
DE Dnorr INTERNATIONAL 424-32 (1950).
8. Competence of Assembly Regarding Admission to the United Nations, [1950]
I.C.J. Rep. 4 [referred to herein as the Second Membership Case].
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This statement at once suggests the questions of how the Court
ascertains the "natural and ordinary" meaning of the words used
and what is meant by "context."
In the Second Membership Case the Court was asked for an
advisory opinion by the General Assembly on whether the admission
of a state to the United Nations could be effected by a decision of
the General Assembly in the absence of a recommendation by the
Security Council where the absence was caused either by a resolution of recommendation failing to obtain seven favorable votes or
being vetoed.' 0 The basic problem of interpretation presented was
whether article 4(2) of the United Nations Charter presupposed a
recommendation by the Security Council before the General Assembly could proceed to vote admission.' The Court found no difficulty
in ascertaining the normal meaning of the words used or in giving
effect to them in that sense, namely that a "decision" by the General
Assembly presupposed a "recommendation" by the Security CounciL' It added, however, that this meaning was consistent with the
general purpose of the Charter and, impliedly, the division of the
13
authority between the General Assembly and the Security Council.
Thus it ascertained the ordinary meaning of the words, that is their
generally accepted sense or "dictionary" definition. Next it compared
this meaning with the context, not in the sense of the words of
article 4, or chapter II, but of the general framework of the Charter.
Finding consistency between such a meaning and the context, it
considered the case proved.'4
The Court defined the issues put before it by the terms of the
9. Id. at 8. The only dissents in this case were written by Judges Alvarez and
Azevedo. They differed, not on the definition of this nile, but on the meaning that
should be ascribed to the General Assembly's request. The Court was of opinion that
the meaning of "recommendatiod' as used in article 4 of the Charter was not involved. Judges Alvarez and Azevedo disagreed. For a reference to the practice of
the Permanent Court of International Justice with respect to ordinary meaning, see
HuDsoN, op. cit. supra note 4, at 645.
10. The text of the request was as follows:
Can the admission of a State to membership in the United Nations. pursuant

to Article 4, paragraph 2, of the Charter, be effected by a decision of the
General Assembly when the Security Council has made no recommendation
for admission by reason of the candidate failing to obtain the requisite ma-

jority or of the negative vote of a permanent member upon a resolution so
to recommend?
U.N. Cen. Ass. Res. No. 296J (IV), Admission of New Menibers, U.N. GCz. Ass.
OFF. BEc., 4th Sess., Plenary 18, 21 (A11251) (1949).
11. "The admission of any such state to membership in the United Nations will
be effected by a decision of the General Assembly upon the recommendation of the

Security Council" U.N. CHurrA
art. 4, para. 2.
12. Second Membership Case, [19501 I.C.J. Rep. 4, 7.
13. See note 17 infra.
14. On this aspect of the request, Judges Alvarez and Azevedo appeared to concur in the views of the Court. Second Membership Case, [1950] LC.J. Rep. 4, 19, 23.
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General Assembly request as envisaging "solely the case in which
the Security Council, having voted upon a recommendation, has
concluded from its vote that the recommendation was not adopted
because it failed to obtain the requisite majority or because of the
negative vote of a permanent Member."15 It specifically excluded
the question of whether the Security Council alone was competent
to decide the existence or nonexistence of a recommendation for the
purposes of article 4. Judge Alvarez, on the other hand, concluded
that the questions posed by the General Assembly brought in issue
the power of the General Assembly to appraise the validity of a
particular exercise of the veto in the Security Council."0 The resolution of the Assembly requesting the opinion presented a text for
interpretation in just the same way as article 4 of the Charter did; it
was the counterpart of a special agreement in contentious proceedings. Yet neither the Court nor the dissenting Judges gave a clear
indication of their reasons for adopting one interpretation or the
other. All seemed to assume that the words of the request were
clear in the sense of their ordinary meaning and yet came to conflicting conclusions.
Following his interpretation of the request, Judge Alvarez suggested that in some circumstances the General Assembly cotd
proceed to a decision when a recommendation had been blocked in
the Security Council by a vote. Judge Azevedo contended that a
meaning could be attributed to "recommendation" broad enough
to include the case of a Security Council resolution frustrated by a
veto. Their arguments for such interpretations were based on the
rule of "purpose." 1 7 Though the Court declined to consider the

problem of abuse of right and veto, some of the remarks in the
opinion have a reference to this question of the meaning of "recommendation." It assumed the word to be used in its ordinary sense
and implied that, in that sense, it presupposed an action of the
Security Council interpreted by the Security Council. An interpretation based on this sense, supported by the context was not displaced
by other evidence. Thus it said:
While keeping within the limits of a Request which deals with the scope
of the powers of the General Assembly, it is enough for the Court to say
15. Id. at 7.
16. Id. at 12, 19-20. He dissented from the Court, he said, because the opinion
made "no distinction between the reasons for which the Security Council may fall
to recommend the admission of a State as a Member of the United Nations, and
because it [the Court] holds that it must consider only whether the Security Council
has or has not made a recommendation." Id. at 19. See also the dissenting opinion
of Judge Azevedo. Id. at 22.
17. Broadly stated, the argument is that the intention of the parties may be ascertained by construing the words of the treaty in the light of the purposes which
the parties are proved to have had in mind at the time of the conclusion of the
treaty. The rule will be discussed in a subsequent publication.
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that nowhere has the General Assembly received the power to change, to
the point of reversing, the meaning of a vote of the Security CounciL18

The analysis of the Court seems to have been that the words used,
interpreted according to their ordinary meaning, were sufficiently
clear and free from ambiguity to raise a presumption that the signatories had intended that meaning, and that there was no evidence
to rebut this presumption. The dissenting Judges, relying on purpose
arguments, impliedly concluded that the ordinary meaning of the
words gave rise to no presumption, and that effect should be given
to that meaning most consistent with the purpose of the Charter.
Thus, in considering all three issues of this case, the Court ascertained the "dictionary meaning of the words used and concluded
that the meaning thus arrived at was sufficiently clear to give rise
to a presumption which was not rebutted. On two of the issues
subsidiary reliance was placed on the test of purpose of the parties.
The fact that the majority and dissenters could come to opposite
conclusions on the second issue, after both presumably applied the
dictionary test, indicates that even the process of ascertaining the
ordinary meaning of the words conceals a positive function of the
Court.19
In a number of other cases the Court appears to have rested its
decision substantially on the evidence of intention derived from the
rule of ordinary or plain meaning. In the FirstPeace Treaties Case2 0
the Court was faced with another request 2 1 which put in issue the
meaning of certain provisions in the peace treaties signed by Bulgaria, Hungary and Romania after the Second World War.2 Certain
18. [1950] LC.J. Rep. 4, 9-10.
19. For a discussion of the problems relevant to this case and the earlier one,
Admission of a State to the United Nations (Charter, Art. 4), [1948] I.C.J. Rep. 57,

see Feinberg, Ladmission de nouveaux membres al/a Soc16t6 des Nations ct d rOrganisationdes Nations Unies, 80 BECEU nES CouRs 293 (1952); Rudznki, Admission of New Members: The United Nations and the League of Nations, 480 L%-'TL
CoNC. 141 (1952).
20. Interpretation of Peace Treaties, [1950] I.CJ. Rep. 65 [herein referred to as
the First Peace Treaties Case].
21. U.N. Gen. Ass. Res. No. 294 (IV), Observance in Bulgaria, Hunganj and
Romania of Human Rights and Fundamental Freedoms, U.N. Gmz. Ass. OF'. REc.,
4th Sess., Plenary 16-17 (A/1251) (1949).
22. Treaty of Peace with Bulgaria, 41 U.N.T.S. 21 (1949); Treaty of Peace with
Hungary, 41 U.N.T.S. 185 (1949); Treaty of Peace with Romania, 42 U.N.T.S. 3
(1949). The treaties were signed by the Allied and Associated Powers and the
respective states on February 10, 1947. Article 36 of the peace treaty with Bulgaria
reads as follows:
1. Except where another procedure is specifically provided under any Articlo
of the present Treaty, any dispute concerning the interpretation or execution

of the Treaty, which is not settled by direct diplomatic negotiations, shall be
referred to the Three Heads of Mission.... Any such dispute not resolved by
them within a period of two months shall, unless the parties to the dispute
mutually agree upon another means of settlement, be referred at the request
of either party to the dispute to a Commission composed of one representative
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Allied and Associated Powers, parties to the respective peace
treaties, had charged the three countries with violations of the
human rights provisions of the treaties and called on the three
governments to join in appointing commissions pursuant to the
provisions of the relevant articles. Attempts to solve the dispute
through the heads of mission described in the peace treaties were
unsuccessful but the three countries declined to appoint their representatives to the commissions.23 The Court was asked to advise
whether a "dispute" within the meaning of these articles existed
between the three countries and the Allied and Associated Powers;
if such a dispute were found to exist, it was asked to advise whether
the governments of the three countries were obligated to carry out
certain provisions of these treaties including the provision requiring
24
the appointment of representatives to the treaty commissions.

The Court in answering the first question concluded that "international disputes have arisen" and that a dispute arises when there is a
"situation in which the two sides hold clearly opposite views concerning the question of the performance or nonperformance of certain treaty obligations." 2 This then, was an application of the
dictionary method to arrive at the ordinary meaning of the words
used.26
In considering the issue of the obligation to appoint representatives to the treaty commissions, the Court found all the conditions
of each party and a third member selected by mutual agreement of the two
parties from nationals of a third country. Should the two parties fail to agree
within a period of one month upon the appointment of the third member, the
Secretary-General of the United Nations may be requested by either party to
make the appointment.
Treaty of Peace with Bulgaria art. 36, 41 U.N.T.S. 21, 84 (1949); Treaty of Peace
with Hungary art. 40, 41 U.N.T.S. 135, 210 (1949); Treaty of Peace with Romania
art. 38, 42 U.N.T.S. 3, 72 (1949).
23. See U.N. Gen. Ass. Res. No. 294 (IV), Observance in Bulgaria, Hungary and
Romania of Human Rights and FundamentalFreedoms, U.N. GEN. Ass. Orx1. REc.,
4th Sess., Plenary 16-17 (A/1251) (1949).
24. Ibid.
25. First Peace Treaties Case, [1950] I.C.J. Rep. 65, 74.
26. And an acceptance of the arguments put forward in the written statemoents
of the United Kingdom and United States Government. FrsT PEACE TnuAvnEs CASE
-PLEADINGS,
ORAL AncurMNTs,Ar
DocUMENTs 136-47, 173, 176 (I.C.J. 1950).
To support the argument, the United States Government referred to the decision of
the Permanent Court in the Mavrommatis Palestine Concessions, P.C.I.J., sor. A,
No. 2, at 11 (1924), where the Court defined a dispute as "a disagreement on a
point of law or fact, a conflict of legal views or of interests between two persons."
It seems the United States Government did not urge this decision as more than an
indication of the general meaning of the word "dispute."
Articles 36, 40 and 38, by their express terms, did not extend to all disputes but
only to those relating to the execution or interpretation of the treaties and as to
which no other procedure of settlement was specifically provided elsewhere in the
treaties. The Court concluded that there was no other such procedure applicable and
that the disputes clearly concerned the interpretation or execution of the peace
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precedent to the settlement of the disputes by the commissions to
have been fdflfled and concluded:
In view of the fact that the Treaties provide that any dispute shall be
referred to a Commission "at the request of either party," it follows that
either party is obligated, at the request of the other party, to co-operate
in constituting the Commission, in particular by appointing its representative. Otherwise the method of settlement by Commissions provided for in
the Treaties would completely fail in its purpose .... 2

apparently relying once again on the ordinary meaning rule.m
The Corfu Channel Case came before the Court on the application of the United Kingdom under which relief was sought for
damage caused to two ships of the Royal Navy when they hit mines
in the Corfu Channel in 1946.29 The United Kingdom requested the
Court to find that Albania was internationally responsible and was
under an obligation to make reparation or pay compensation, and
to determine the reparation or compensation."0 By letter the Albanian Government countered that the United Kingdom Government "was not entitled to refer this dispute to the Court by unilateral
application" but added that it was "prepared, notwithstanding this
irregularity in the action taken by the Government of the United
Kingdom, to appear before the Court."' The Albanian Government then filed a preliminary exception to the application alleging
that it was not receivable and requested the Court to decide the
issue in accordance with article 69 of the Rules of the Court. - The
Court was thus faced with deciding whether the application had
been made according to the terms of the statute of the Court and,
treaties. [1950] LC.J. Rep. 65, 75. Here then was another application of the rule
of ordinary meaning and the dictionary test.
Three Judges dissented on the ground that the Court should have declined to
answer the request. Id. at 89, 99, 105. Judge Krylov suggested the matter might also
be one of domestic jurisdiction. Id. at 112. Although Judge Winiarski dissented on
this ground, he added that he would "not hesitate to answer in the afi-mative the
question whether these are disputes for which the arbitration clauses of the Peace
Treaties provide settlement procedure." Id. at 98.
27. Id. at 77.

28. The basis of the three dissents on this point was the same as that set forth

in note 26 supra.
29. The Court delivered three judgments in this case: the first on a preliminary
objection by Albania, Corfu Channel Case, [1948] I.C.J. Rep. 15; the second on the
merits, Corfu Channel Case, [1949] LC.J. Rep. 4; and the third, Corfu Channel Case
(Assessment of the Amount of Compensation Due From the People's Republic of
Albania to the United Kingdom of Great Britain and Northern Ireland), [1949] I.C.J.
Rep. 244 [herein referred to as the Corfu Clnnel Case (Assessment of Compensa.

tion)].

30. 1 Coaru CHANNEL CASE - PLEAmIGS, OnA.
8-9 (IC.CJ. 1949).
31. 2 Coa.u CArNNEL CAsE -

25-26 (I.CJ. 1950).
32. Id. at 9-12.

PLEAD
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therefore, whether the Court had jurisdiction. 3 3 On the basis of the
claims of the parties it had to decide: (a) whether a resolution,"4
in which the Security Council recommended that the two governments refer the dispute to the International Court of Justice,
created, in effect, a case of compulsory jurisdiction; or (b) whether
by its letter the Albanian Government had made a valid submission to the jurisdiction of the Court, thereby correcting possible
irregularities in the original application. This problem involved a
decision of whether the Albanian Government intended the letter
to be such a submission, and whether the letter and the application
were of a form satisfying the requirements of article 36 (1) of the
statute of the Court.
Since the Court held the letter to constitute an acceptance of the
jurisdiction, it considered an expression of opinion on the first issue

unnecessary.3" It concluded that:

The letter . . . , in spite of the reservation stated therein . . . removes

all difficulties concerning the question of admissibility of the Application
and the question of the jurisdiction of the Court. .

.

. This language used

by the Albanian Government cannot be understood otherwise than as a
waiver of the right subsequently to raise an objection directed against the
admissability of the Application founded on the alleged procedural irregularity of that instrument.

The letter of July 2nd, 1947, is no less decisive as regards the question
of the Court's jurisdiction. .

.

.The letter of July 2nd . . .in the opinion

a voluntary and indisputable acceptance of the
of the Court, constitutes
36
Court's jurisdiction.

This then, is a further recognition and application of the rule of
ordinary meaning, and a rejection of the "purpose" argument, put
forward on behalf of Albania, that the letter must be read in the
light of the Security Council resolution.
33. "The jurisdiction of the Court comprises all cases which the parties refer to It

and all matters specially provided for in the Charter of the United Nations or in
treaties and conventions in force." Stat. Int'l Ct. Just. art. 36, para. 1.
34. U.N. SEcurirry CouNcH. OFF. REc., 2d year, 127th meeting 726-27 (1947).

35. Seven Judges, however, considering that logically, the questions must be
answered in the order set out above, held against the United Kingdom's contentions
on the first issue. Corfu Channel Case, [1948] I.C.J. Rep. 15, 31-32 [herein referred
to as the Corfu Channel Case (Preliminary Objection)].
36. Id. at 26-27. The seven Judges who joined in a separate opinion in this case
concurred in the judgment of the Court but differed on the question whether the
court should have ruled on the arguments for jurisdiction submitted by the
United Kingdom in the original application. Id. at 31. Dr. Igor Daxner, Judge ad hoc,
was the only member who dissented from the interpretation of the Court. Id. at
33-45.
37. This resolution, Albania claimed, indicated that in submitting the dispute to
the Court, the two parties were to act together, subscribe one instrument of agreement. It was argued that an interpretation inconsistent with this indication of purpose
should not be given to the letter. 2 CoRFU CHANNEL CASE- PLEADINGS, OtAL
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The Court found it unnecessary to consider the second problem
of interpretation raised before the Court by the agents for the United
Kingdom. The seven Judges who joined in a concurring opinion
concluded however, that the United Kingdom assertion that the
Court had compulsory jurisdiction should have been determined
before considering the effect of the Albanian letter.38 To substantiate
this assertion, it was necessary to show that (a) the resolution could
be interpreted as a command and not merely advice to the parties
to refer the dispute to the Court, (b) that tho gh adopted as a
recommendation," it was in fact a "decision" within the meaning
of article 25 of the Charter, and (c) that, if it could be so interpreted, it attracted the provisions of article 36 (1) of the statute of
the Court.39
In oral argument, counsel for the United Kingdom argued against
the application of the "dictionary" test claiming that the context
indicated the authors of the Charter had not used "decision" in
article 25 in its normal sense, urging therefore that the Charter
provided its own dictionary. He would apply the rule of ordinary
9-12 (LC.J. 1950). It was also contended that in
terms of articles 36 and 40 of the Court statute this case could only be submitted by
the two parties acting together, and that therefore the letter should not be interpreted as a consent to the jurisdiction. The weight of this argument was seriously
compromised by an admission in the oral argument that even if the original application were a nullity, Albania could save the jurisdiction of the Court by her consent.
3 CopFL CHANIE CASE-PiEA NS, ORAL ArGUIMNETS, Ai Docummsrrs 39
(I.C.J. 1950). These arguments were rejected by the Court. Once again it relied on
the ordinary meaning of the words used in article 36, p3am. 1 of the statute of the
Court, supported by evidence from the application of two other rules: (1) that
derogations from a general principle enunciated in the treaty must be clearly established; and (2) that effect should, if possible, be given to all the words used.
The decision of the court as to the meaning of the Albanian letter was taken by a
vote of fifteen to one, Dr. Igor Daxner, Judge ad hoc, appointed by Albania, being
the only dissentient. Like the Court, he too founded his conclusions on the evidence
obtained from ordinary meaning of the words of the letter, but he reached a conclusion opposite to that of the Court. Corfu Channel Case (Preliminary Objection)
[1948] I.C.J. Rep. 15, 33.
38. Id. at 31. The United Kingdom contention had been that this was a case of
jurisdiction "specially provided for in the Charter of the United Nations" (article
36(1) of the statute of the Court), that in appearing before the Security Council,
Albania had had to accept all the obligations which a member of the United Nations
would have in a similar case, that under article 36 of the Charter, the Council had
passed a resolution recommending that the parties refer the dispute to the Court,
and that article 25 of the Charter provided that members of the United Nations
agreed to accept and carry out the decisions of the Security Council in accordance
with the Charter. 1 CoRFu CmiNmm CAsE-PLEADINGS, ORAL Aucumm-rs, AND
DocurMENrs 8-9 (I.C.J. 1949).
39. 3 Conau CmuNNEL CAsE -PLEADinGS,
ORAL ARurmN-rs, AND Documm-rs
71-90 (I.C.J. 1950). The Memorial of the United Kingdom, filed after Albania had
transmitted the letter of 2d July, noted that the question of article 25 of the Charter
was no longer of practical importance for the purposes of the case. Nevertheless, the
submission on this point was not withdrawn and the question was fully argued. Ibid.
ARGum, AND Doctrsurrs
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meaning but find that
meaning not in a dictionary, but the context
40
of the Charter itself.

The seven Judges who delivered the separate opinion, concluded
that the arguments were unconvincing. 41 Again the test of ordinary
meaning was applied. In light of the meaning attributed to "recommendation" in diplomatic language and in the practice of international conferences, of the general structure of the Charter and the
statute of the Court, and of the terms of article 86 of the Charter,
they found it impossible "to accept an interpretation according to
which this article, without explicitly saying so, has introduced more
or less surreptitiously, a new case of compulsory jurisdiction." 4 To

ascertain the ordinary meaning they seemed to apply the "dictionary" test and then reject the United Kingdom's argument as failing
to prove that a meaning different from the "dictionary" sense had
been intended. Apparently, they also implied a presumption against
the displacement of this ordinary meaning particularly where a
different interpretation43 would involve a more extensive derogation

from sovereign rights.

To conclude that the Court declined to consider any other evidence of meaning in the foregoing cases,* after it decided that the
40. Id. at 78. Sir Hartley Shaweross supported this assertion by an application
of the rule of "surplus words," arguing that article 25 would be otioso if limited to
-decisions under chapter VII. The provisions of that chapter were binding on members
by their very terms. Faced with preparatory work unfavorable to this interpretation,
he contended that the meaning of article 25 was clear in the ordinary sense of the
words used and that therefore the proceedings at the San Francisco Conference
should not be referred to.
The main argument of the Albanian Government was that the Security Council
resolution could not be interpreted in a mandatory sense. On that basis, it was not
necessary to argue the meaning of article 25. Id. at 23-0.
41. Corfu Channel Case (Preliminary Objection), [1948] I.C.J. Rep. 15, 31.
42. Id. at 32.
43. Judge Daxner concurred in this opinion. Id. at 33. For a discussion of this case
see Jones, Corfu Channel Case- Jurisdiction, 35 TRANSAC. GIoT. Soc'Y 91 (1950);
Waldock, Forum Prorogatum or Acceptance of a Unilateral Summons to Appear
Before the InternationalCourt, 2 Iier'L L.Q. 377 (1948).
44. Further examples of the Court's reliance on ordinary meaning are as follows.
In the Asylum Case, [1950] I.C.J. Rep. 266, one of the problems of interpretation
arising out of the application of the Havana Convention on Asylum of 1928 was
whether article 2 (third) entitled the state granting asylum to require guarantees
necessary for the departure of the refugee from the country in which tlu asylum
had been granted. In deciding this question, the Court (only the Judge ad hoc
appointed by Colombia dissenting) concluded that the article could "only mean that
the territorial State may require that the refugee be sent out of the country, and that
only after such a demand can the State granting asylum require the necessary
guarantees as a condition of his being sent out." Id. at 279. This case will herein be
referred to as the First Asylum Case.
In the Case Concerning Rights of Nationals of the United States of America in
Morocco, [1952 I.C.J. Rep. 176 [herein referred to as the U.S. Nationals in Morocco
Case], the dispute grew out of the application of a decree promulgated by the
French authorities in Morocco in 1948 regulating imports into the French Zone. The
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words in issue had a reasonable application in their ordinary sense,
ignores the way in which a hearing before the Court is conducted.
In a contentious proceeding the parties have the right to submit
written briefs and make oral arguments. In an advisory opinion
proceeding, any country interested in the outcome of the opinion has
United Statese objected to the application of this decree to its citizens in the French
Zone. It argued that the capitulatory system, which had been in existence in Morocco
for nearly a century, could still be relied on as giving the United States a veto
power with respect to the application of all laws and regulations promulgated in the
French Zone and purporting to apply to U.S. citizens. It also claimed that the decree
was discriminatory and therefor contravened rights under the General Act of Algeciras, 34 Stat. 2905 (1906), as well as a treaty concluded between the United States
and Morocco on September 16, 1836, 8 Stat. 484; and that the basis of valuation of
goods adopted in the decree was contrary to the same treaty rights. [1952] LC.J.
Rep. at 179-81. One of the more significant features of this case is the fact that
although a number of problems of treaty construction were involved, relatively little
use appears to have been made of the rules of construction by either the Court or the
dissent. There is considerable reliance on the clear meaning of the language used,
backed up, in the case of the Court opinion, by a brief reference to the purpose of the
parties in the case of the problems arising out of the General Act of Algeciras. Thus,
for instance, the Court was unanimous in finding that the decree was discriminatory,
this finding being based on the ordinary meaning of the statement of principie
economic liberty without any equality," contained in the preamble to the act of
Algeciras. Id. at 183-85. It found an alternative ground for the same result in the
most-favored-nation clause of the 1886 treaty between the United States and
Morocco again presumably on the basis of ordinary meaning. Id. at 185-86.
In the Nottebohm Case (Preliminary Objection), [1953] LC.J. Rep. 111, Cuatemala raised the issue of the Court's jurdiction to entertain the claim made by
Lichtenstein on behalf of Mr. Nottebohm. Two questions of interpretation were put
forward: (1) whether the Court's authority to determine its jurisdiction, under
article 36(6) of the statute, was limited to the categories of dispute enumerated in
paragraph 2 of that article; and (2) whether, pursuant to article 36(2) of the statute
and the Guatemalan declaration, the Court's jurisdiction terminated on the expiration of the declaration notwithstanding the filing of an application prior to such
expiration. Both of these questions were answered by the Court without resort
to constructional arguments, both on the basis of ordinary meaning and necessary
intendment of the provisions of article 36 and the terms of the Guatemalan declaration. Some reference in support of the construction of the Court statute was made
to the general practice of international tribunals prior to the drafting of the statute.
Reference was also made to two decisions of the Permanent Couurt of International
Justice involving the meaning of the provision of that Court's statute comparable to
article 36 of the present Court statute. Id. at 118-24. The Court was unanimous
on these issues.
In the Case of the Monetary Cold Removed from Rome (Preliminary Question),
[1954] I.C.J. Rep. 19 [herein referred to as the Monetanj Gold Case], the problems
of interpretation before the Court were raised by certain provisions of a statement
signed at Washington in 1951 between France, the United Kingdom and the United
States. The three powers agreed that if certain gold taken from lome by the Germans
in 1943 was held by arbitration to belong to Albania, they would deliver the gold,
not to Albania but to the United Kingdom in partial satisfaction of the judgment
awarded by the Court to the United Kingdom in the Corfu Channel Case (Assessment of Compensation). Id. at 21. The gold was not to be delivered to the United
Kingdom if, within ninety days of the award of the arbitrator, either Albania applied
to the Court for a determination of whether it was proper that this gold should
be delivered to the United Kingdom, or Italy made an application to the Court for
determination of the question whether the gold should be delivered to Italy rather
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a comparable right to express its views to the Court. 45 Before the
Court takes the case under advisement then, it has been fully acquainted with all the available evidence governing meaning. Deciding that words apply in their ordinary sense and that no other
evidence of meaning should be considered is no more than an
"election" by the Court to prefer the evidence adduced from the
ordinary meaning of the words used rather than other evidence
available from different sources. Whether the Court, in a particular
case, prefers this source of evidence because there is no substantial
conflict with the evidence from other sources, or whether it is rejecting inconsistent evidence from other sources is often not spelled
out in the opinions of the Court.
Clearly, in the foregoing cases the Court rejected an interpretation
put forward by an unsuccessful party in a contentious proceeding,
or an interested group in an advisory proceeding. But equally clearly
the Court took the position that no real ambiguity was disclosed or
raised in the language of the treaty under discussion. It might be
said that the Court took a position based on overwhelming evidence
of intention derived from the ordinary meaning of the words combined either (1) with an absence of contrary indication from other
sources, or (2) with evidence from other sources supporting the
meaning indicated by the ordinary sense of the words.
In two cases however, the Court has made a somewhat different
use of this source of evidence and, in effect, has admitted the possibility of the words in question being ambiguous, but has concluded
that one of the possible meanings is much more likely to have been
intended by the parties than another. This one meaning, derived
again from the ordinary sense of the words in context, has been used
by the Court to raise a presumption that that was the meaning
intended by the parties. No adequate rebuttal for this presumption
is found in the rest of the evidence.
The first illustration of this usage is found in the Anglo-Iranian
than to Albania and agreed to accept the jurisdiction of the Court to determine
priority between the United Kingdom and Italy if this issue should arise. Ibid. Italy
filed an application within the time limit, but raised as a preliminary question the
jurisdiction of the Court to consider Italy's claim to the goldagainst Albania without
the consent of Albania. The Court unanimously sustained the contention that it
lacked jurisdiction without such consent. Id. at 34. In the course of the decision a
number of questions of construction were raised pertaining to the meaning of article
36 of the Court statute, the rules of the Court and the Washington statement. The
Court decided all these questions on the basis of the ordinary meaning of the words
involved. On one issue it found support for its position in statements made by the
parties in the course of oral argument. Id. at 33--34. The Court also held that it
could not rule on the priority of the claims of the United Kingdom and Italy without
Albania being a party. Id. at 34. Judge Carneiro dissented on this latter holding.
Id. at 39-45.
45. Stat. Intl Ct. Just. arts. 43, 62, 63, 66, 68.
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Case (PreliminaryObjection).46 Pursuant to an agreement concluded
with the Government of Persia (now Iran), the Anglo-Persian Oil
Company 47 was granted a concession to extract and export oil from
Persia. In 1951 the Iranian Government passed legislation which nationalized the oil industry in Iran and consequently terminated the
agreement of 1938 with the Anglo-Iranian Oil Company. The company's complaint was taken up by the United Kingdom Government.
After the Mling of the United Kingdom application, Iran filed an
objection to the jurisdiction of the Court. 8 Since the parties had not
concluded any specific agreement to submit the dispute to the Court,
its jurisdiction, if any, had to be found in the acceptance of the
parties of compulsory jurisdiction under article 36(2) of the Court
statute. One of the problems of construction 49 raised by this case
was whether the Court had compulsory jurisdiction by virtue of the
Iranian declaration 5" which provided in part:
The Imperial Government of Persia recognizes as compulsory ipso facto
and without special agreement in relation to any other State accepting the
same obligaiton, that is to say, on condition of reciprocity, the jurisdiction
of the Permanent Court of International Justice, in accordance with
Article 36, paragraph 2, of the Statute of the Court, in any disputes arising
after the ratification of the present declarationwith regardto situations or
facts relating directly or indirectly to the applicationof treaties or conventions accepted by Persia and subsequent to the ratification of this declaration.... 51

The United Kingdom argued that it was the "situations or facts"
which the declaration required to have arisen subsequently to the
ratification; Iran argued that the declaration conferred jurisdiction
on the Court only with respect to treaties or conventions accepted
by Iran after ratification.52 The Court adopted the Iranian position,53
only Judge Alvarez dissenting from this holding."
It was concluded that the declaration "considered from a purely
grammatical point of view" was ambiguous. 5 The words "and sub46. Anglo-Iranian Oil Co. Case (Jurisdiction), [1952] LC.J. Rep. 93 [herein
referred to as the Anglo-Iranian Case (Preliminary Objection)].
47. A British corporation whose name was later changed to Anglo-Imnian Oil
Company.

48. [1952] I.C.J. Rep. at 95--96.
49. See also note 44 supra.
50. Spealdng of the Declarations deposited by Iran and the United Kingdom, the
Court said: "By these Declarations, jurisdiction is conferred on the Court only to the
extent to which the two Declarations coincide in conferring it. As the Iranian Declaration is more limited in scope than the United Kingdom Declaration, it is the Iranian
Declaration on which the Court must base itself. This is common ground betveen
the Parties.- [1952] LC.J. Rep. at 103.
51. Ibid. (Emphasis added.)
52. Id. at 98-99.
53. Id. at 105-06.
54. Id. at 124, 134-35.
55. Id. at 104.
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sequent to the ratification of this declaration" might be read as referring either to the words "treaties or conventions accepted by
Persia" or to "with regard to situations or facts." The order of the
words indicated to the Court that the reference was intended to be
to "treaties or conventions accepted by Persia" because of the separation by a considerable number of words of the phrase "with regard
to situations or facts" from the "and subsequent

. . ."

phrase. From

this the Court derived a presumption:
This is, in the opinion of the Court, the natural and reasonable way of

reading the text. It would require special and clearly established reasons
to link the words "et postdrieurs a la ratification de cette ddclaration", to
the expression "au suiet de situations ou de faits", which is separated from
them by a considerable number of words. ...."

But the Court did not purport to place its reliance solely on a grammatical test:
[T]he Court cannot base itself on a purely grammatical interpretation of
the text. It must seek the interpretation which is in harmony with a
natural and reasonable way of reading the text, having due regard to the
intention of the Government of Iran at the time when it accepted the
7
compulsory jurisdiction of the Court.5

The United Kingdom sought to support its interpretation by resorting to similar language in other declarations, in particular that of
Belgium, and by use of the rule that, if possible, meaning should be
given to every word used. It was argued that the words "arising after
the ratification of the present declaration" were otiose unless the
declaration applied to treaties or conventions in force prior to the
declaration's ratification. The Court dismissed both arguments, the
latter on the ground that the words must have been used out of an
abundance of caution. Instead, it found strong support for its prima
facie position in the fact that shortly before the making of the declaration Iran had denounced the whole system of capitulations. It
was therefore unlikely that Iran would want disputes over the effect
of such denunciations brought before the Court."'
The second illustration of the use of ordinary meaning by the
Court to create a presumption is found in the Second Peace Treaties
Case.5 9 Two problems of interpretation were raised: (a) whether
56. Ibid.
57. Ibid.
58. Further support for this position was found in the language of an Iranian
law of 1931 by which the declaration was approved. Id. at 104-07. For a discussion
of this case see Nakasian, The Anglo-Iranian Oil Case, A Problem in International
Judicial Process, 41 GEo. L.J. 459 (1953).
59. Interpretation of Peace Treaties (Second Phase), [1950] I.C.J. Rep. 221
[herein referred to as the Second Peace Treaties Case]. The General Assembly, in
the resolution providing the request for an advisory opinion in the First Peace
Treaties Case, see text accompanying notes 8-21 supra, added a further request:
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the "disputes" article could be read so as to permit the SecretaryGeneral to appoint a third member to the Commission before both
parties to the dispute had appointed their representatives, and (b)
if the Secretary-General did appoint a third member, whether the
two member commission thus created could function as the "Commission" within the meaning of the terms of the treaties and be
competent to render binding decisions.
On the first problem, the United Kingdom claimed that a literal
reading of the "disputes" articles raised doubt of the competence of
the Secretary-General to appoint a third member. 0 This doubt was
brought about by the use of the word "third" itself, together with
the reference to selection "by mutual agreement of the two parties
from nationals of a third country" which "seems primarily to contemplate a situation in which the two parties have already appointed
their national Commissioners." It was the parties themselves, the argument continued, and not the appointees who were to perform the
selection under these articles. The process of selecting the third
member could be carried out before the selection of either of the
national representatives and, a fortiori, after one had been selected. "
The argument was, then, that the rule of ordinary meaning should
be applied, but that this meaning should be ascertained by means
of the context and not the dictionary test. "Third" should be understood in the light of the provisions of the articles as a whole, and was
to be read as "a piece of description" and not as "a condition precedent".This interpretation was supported by the rule of purpose.
The Court, however, applied the dictionary test,02 and refused to
that, if the Court answered the first two questions affirmatively and the governments concerned failed to notify the Secretary-General within thirty days of the
delivery of the Court's first opinion that they had appointed their representatives to
the treaty commission, the Court would proceed to consider two further questions.
U.N. Gen. Ass. Res. No. 294 (IV), Observance in Bulgaria, Hungan, and Romania of
Human Rights and Fundamental Freedoms, U.N. Gm. Ass. OFZ'. BEe. 4th Sess.,
Plenary 16-17 (A/1251) (1949). The Court accordingly gave an opinion on these
additional questions in the Second Peace Treaties Case.
60. P_ cE TnEAEIEs CAsE - PLADInzS, ORAL AnG.%Umrrs, AND Doc-rrmmrs
185 (LC.J. 1950).
61. Ibid.
62. The Court apparently applied the context test to override a possible "dictionary" meaning in International Status of South-West Africa, (1950] LC.J. Rep.
128. There the Court was asked for an advisory opinion on the "international status
of the Territory of South-West Africa and the "international obligations of the
Union of South Africa arising therefrom." U.N. Gen. Ass. Res. No. 338 (V),
Question of South West Africa Request for an Advisory Opinion of the International
Court of Justice, U.N. G~m. Ass. OF. REc., 4th Sess., Plenary 45 (A/1251) (1949).
The probhlems of interpretation raised by this case were, broadly speaking, of two
categories: (a) those concerning the interpretation of the mandate from which the
Union of South Africa derived its authority to administer the Territory, together
with the provisions of the Covenant of the League of Nations relating to mandates;
and (b) those concerning the meaning of the provisions of chapter XII of the
Charter of the United Nations, relating inter alia to the placing of mandated terri-
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find that "third member" was used in the articles "simply to distinguish the neutral member from the two Commissioners appointed
by the parties without implying that the third member can be appointed only when the two national Commissioners have already
tories under the system of trusteeship. The answers to the first series of problems
were not arrived at on the basis of the rule of ordinary meaning since they related
to the question of implied powers and not the precise words of the mandate or the
Covenant.
The second series of problems raised the question of whether the provisions of
Chapter XII were applicable to the Territory of South-West Africa and if so, in what
manner. The Court was of opinion that the request, on this point, raised two questions
of interpretation: (i) whether the provisions of chapter XII were applicable in the
sense that South-West Africa might be placed under the trusteeship system; (11)
whether the provisions imposed an obligation so to place the Territory under trusteeship. The first problem, it said, was answered by a reading of article 77(a), implying
that the article was clear in the sense of the ordinary meaning of the words used.
[1950] I.C.J. Rep. 128, 139. The main issue however, was the existence of an obligation. On this point the Court accepted the views put forward by the Union of South
Africa and the United States that the language of articles 75 and 77 was permissive.
Ibid. Judges McNair and Read concurred in the Court opinion on this point. Id. at
146, 164. The Court then again relied on the ordinary meaning of the words used.
Article 77 of the Charter of the United Nations provides:
1. The trusteeship system shall apply to such territories in the following categories as may be p laced thereunder by means of trusteeship agreements:
a. territories now held under mandate; . ..
c. territories voluntarily placed under the system by states responsible for their
administration.
2. It will be a matter for subsequent agreement as to which territories in the
foregoing categories will be brought under the trusteeship system and upon
what terms.
The use of the word "voluntary" in article 77(c) was explained by the Court as
having been used out of an abundance of caution. [1950] I.C.J. Rep. 128, 139-40.
It rebutted an argument based on article 80(2) of the Charter suggesting an obligation to negotiate and conclude trusteeship agreements. That article provides:
2. Paragraph 1 of this Article shall not be interpreted as giving grounds for
delay or postponement of the negotiation and conclusion of agreements for
placing mandated and other territories under the trusteeship system as provided
for in Article 77.
It implied that the provisions of article 80(2) did not suggest an obligation to
conclude such an agreement and held that article 80(2) did not establish an
obligation to enter into negotiations with a view to concluding an agreement since
no distinction was drawn in the article between the negotiation and conclusion of
such an agreement. This reliance was strengthened by the fact that article 80(2)
refers not only to mandated territories but to the other territories mentioned in
article 77, paragraph 1(c) and, it said, there could be no question of obligation with
respect to those territories. Here then, the ordinary meaning of the words used was
ascertained by dictionary test and confirmed by the context. If however, article
80(2), as given meaning by the dictionary test, were to conflict with the other
articles of chapter XII, it had to be interpreted in the sense indicated by the other
articles of the chapter, that is by the context. Ibid.
The main dissent from this decision was contained in the opinion of Judge Do
Visscher in which Judges Guerrero, Zoricic and Badawi Pasha concurred generally.
[1950] I.C.J. Rep. 128, 145, 186. He considered "that these provisions impose on the
Union of South Africa an obligation to take part in negotiations with a view to
concluding an agreement." Id. at 186. Judge Alvarez was of opinion that the Union
was under "the legal obligation not only to negotiate this agreement, but also to
conclude it." Id. at 183. See also the dissenting opinion of Judge Krylov at 191, 192.
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been appointed. . " 63 Applying the dictionary test, it found that
the text "in its literal sense does not completely exclude the possibility of the appointment of the third member before the appointment of both national Commissioners." 6 Nevertheless the Court
held that the ordinary meaning indicated that the appointment of
the latter "should precede that of the third member. G This interpretation, it suggested, was supported by the context of the article
indicating this to be the normal sequence of events. It was also
supported by the general practice of arbitration. An argument based
on purpose was rejected by the Court but formed the basis of dissents by Judges Read and Azevedo 68
Basic to the disagreement between the Court and dissenters
in this case was the issue of the evidential weight of the words in
the treaty read in their ordinary sense. Both groups conceded
the relevance of the rule but differed as to its application to the facts.
The Court found a presumption implicit in the ordinary meaning of
the words whereas the dissenters found them neutral. The Court
seems to have placed considerable reliance on the presumption
though it is important to note that it supported this initial position
by reference to other presumptions against displacing a recognized
customary practice and in favor of a restrictive interpretation. It is
impossible to tell how much weight was assigned to these respective
sources of evidence, but in the light of the treatment of these other
presumptions in different cases as secondary sources of evidence, it
would seem that primary weight was placed on the presumption
from the words read in their ordinary sense.67
63. Second Peace Treaties Case, 11950] LC.J. Rep. 221, 227.

64. Ibid.
65. ibid.
66. In Judge Azevedo's opinion "the texts of the relevant clauses are completely
neutral and provide for several solutions." Id. at 250.
67. By giving a negative answer to the first question the Court avoided the need
to answer the second. It seems to follow however, that here too, it would have given
a negative answer on the basis of the ordinary meaning of the words used, which
envisaged a commission composed of three members and not two. Id. at 228. Judge
Read, on the other hand, again relied on the rule of purpose to justify an afirrmtive
answer. Id. at 237-38. The difference once again would seem to be based on the
initial presumption created by applying the test of ordinary meaning.
With the approach of the Court in these two cases can be compared that of the
four dissenting Judges Hackworth, Badawi, Carneiro and Rau in the U.S. Nationals
in Morocco Case, [1952] LC.J. Rep. 176, 214. See note 44 supra. One of the points
of departure from the Courts view was the effect to be given to article 95 of the
General Act of Algeciras with respect to valuation of merchandise coming into the
French Zone and subject to the tax. The two alternatives contended for were a
valuation based on the value of the goods on the local market (French claim), and
one based on the value of the goods in the United States together with the expenses
incidental to transportation to the custom-house in Morocco (American claim).
[1952] I.C.J. Rep. at 176, 207-08. Article 95 specified four factors in such a valuation: . . . The ad valorem duties shall be liquidated according to the cash wholesale value of the merchandise delivered in the custom-house and free from customs
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Some doubts about the objectivity of this use of ordinary meaning
are raised by the Court's holding on the second problem of construction raised in the Anglo-Iranian Case (PreliminaryObjection)" and
in the Ambatielos Case (Merits)."' In these decisions both Court and
dissenters appeared to rely almost exclusively on the evidence availduties and storage dues. Damages to the merchandise, if any, shall be taken into
account in appraising the depreciation thereby caused.
... 34 Stat. 2936 (1906).
The dissenters found two phrases of article 95 to be of particular importance,
"delivered in the custom-house" and "free from customs duties and storage dues." In
their opinion: "If the natural sense of these two phrases yields a coherent and
reasonable pro osition, then this proposition can only be set aside if sufficient
evidence is adduced to prove that it could not have been contemplated." [1952]
I.C.J. Rep. 176, 227-28. They concluded that both phrases pointed to tile export or
foreign market value of country of origin plus freight and insurance. Id. at 228. The
ordinary sense of these two phrases raised for them a presumption for which they
failed to find any rebuttal in other evidence. They found support for the presumption
in the preparatory work of the general act and also in the practice followed by the
customs authorities in the period subsequent to the conclusion of that act. Id. at
229-33.
In the opinion of the Court no such presumption was raised by the ordinary sense
of the words used in article 95: "The four factors specified by Article 95 are consistent with either interpretation.
... Id. at 209. To aid in the problem of construetion it was prepared to look at the preparatory work and the earlier practice with
respect to valuation but concluded that not much guidance was obtainable from those
sources. From this evidence it concluded that it was not the intention of the parties to
make value at place of shipment the sole criterion. Id. at 211. The Court then held
that it was the duty of the customs authorities to have regard to certain factors in
fixing the value of goods, the factors including those contended for by both France
and the United States. Id. at 211-13.
The difference of opinion over this issue then, can be referred to whether or not
the words of article 95, read in their ordinary sense, gave rise to a presumption
of the meaning intended by the parties. That the Court could divide six to fivo on
the basis for any such presumption points up again the subjective element involved
in the application of even the rule of ordinary meaning. (The name of the additional
Judge who voted with the authors of the joint dissent on this issue does not appear
from the report. Id. at 213.)
68. [1952] I.G.J. Rep. 93; see text accompanying notes 46-58 supra.
69. Ambatielos Case (Merits), [1953] I.C.J. Rep. 10. The Ambatielos Case was
commenced by Greece against the United Kingdom in 1951. The basis of the Greek
complaint related back to a contract made by a Greek national, one Ambatielos, with
the United Kingdom Government in 1919 whereby Ambatielos agreed to purchase
a number of ships then under construction. A dispute subsequently arose and
Ambatielos litigated his claim in the English courts and lost. Later Greece formulated an international claim against the United Kingdom Government on the basis
that Ambatielos had been unfairly treated before the English courts in breach of
obligations contained in the Treaty of Commerce and Navigation signed by the two
countries in 1886. The United Kingdom declined to submit to arbitration arguing
that there was no obligation under the treaty to arbitrate that particular dispute.
This refusal to arbitrate was the basis of the Greek application to the International
Court. For a further statement of the facts, see AMBATIELOS CASE - PLEAINC.S, ORAL
ARGuMENTS, AND

DoCUMENTS 8-12, 23-24, 279-8

(I.C.J. 1953). Greece requested

the Court to hold that it had jurisdiction and that a Commission of Arbitration
provided for in the treaty of 1886 should be constituted. In the alternative, Greece
asked the Court itself to decide the merits of the dispute. The issue of the Court's
jurisdiction was dealt with as a preliminary objection in the Ambatielos Case (Jurisdiction), [1952] I.C.J. Rep. 28 [referred to herein as the Ambatielos Case (Preliminary Objection)]. The Court held (13-2) that it had no jurisdiction to decide on
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able from the ordinary meaning of the text and yet came to opposite
conclusions as to what that text signified. °
The United Kingdom argued in the Anglo-Iranian Case (Preliminary Objection)that, even if the Court held the Iranian declaration
to apply only to treaties or conventions concluded after the ratification of the declaration, there were still treaties upon which the
United Kingdom application could be founded, and in particular,
the treaty concluded between Iran and Denmark in 1934.7" The
United Kingdom contended that its nationals were entitled to the
benefit of these provisions by reason of the inclusion of most-favorednation clauses in treaties of 1857 and 1903 concluded between Persin and the United Kingdom. Consequently the dispute related "directly or indirectly" to a treaty concluded after Irans ratification of
the declaration.7" The Court rejected this submission on the basis
that the 1934 treaty was of no effect without reliance on the primary treaty containing the most-favored-nation clause, which treaty
was concluded prior to the Iranian declaration.73 Judges Hackworth,
Read and Carneiro dissented from this holding, being of opinion that
the dispute was one relating "indirectly" to a treaty concluded after
the ratification of the Iranian declaration.7 4 Both sides seemed to place
primary reliance on the ordinary sense of the words in the Iranian
declaration. The Court made no reference to any other evidence in
support of its position. Judges Hackworth and Read appeared to
rely somewhat on the assumption that the Court should have jurisdiction in this case unless there was clear evidence that such was
not the intention of Iran in presenting the declaration. Judge Read
also relied on the "surplus words"75 test, saying that the words "directly or indirectly" would be ignored if they did not provide for
jurisdiction in this case. Perhaps it is implicit in the Court's position
that the basic assumption should be that the Court lacls jurisdiction
unless it is clearly shown that there was an intention to provide it
with jurisdiction; 76 but on the face of the opinions the reliance of
both sides on the ordinary meaning of the words seems clear.
the merits of the Ambatielos claim but held (10-5) that it had jurisdiction to decide
whether the United Kingdom was under an obligation to arbitrate, on the basis of a
subsequent treaty concluded between the parties, the Treaty of Commerce and
Navigation signed in 1926, including a declaration annexed thereto. Id. at 46.
70. Compare the treatment in the Second Membership Case of the meaning of the
General Assembly resolution, at text accompanying notes 10-19 supra.
71. Treaty of Friendship, Establishment and Commerce Between Denmark and
Persia, 158 League of Nations Treaty Series 301.
72. Anglo-Iranian Case (Preliminary Objection), [1952] I.C.J. Rep. 93, 108-09.
73. Id. at 109. See also the separate opinion of Judge McNair. Id. at 110, 123.
74. Id. at 136, 140-41, 142, 143-46, 151, 158, 168.
75. That is, the rule that, if possible, effect should be given to all the words used.
This rule will be discussed in a subsequent publication.
76. The question whether the Court applies a rule of restrictive interpretation to
instruments conferring jurisdiction on it will be discussed in a subsequent publication
with specific reference to this case.
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In the Ambatielos Case (Merits), Greece sought a declaration that
the United Kingdom was obligated to submit the Ambatielos claim
to arbitration. The United Kingdom claimed that there was no obligation arising from the declaration and the treaty of 1926. The
words of the declaration now constituting the basis of the dispute
were:
It is well understood that the Treaty of Commerce and Navigation between
Great Britain and Greece of to-day's date does not prejudice claims on

behalf of private persons based on the provisions of the Anglo-Greek
Commercial Treaty of 1886.

....

77

The question was whether or not Ambatielos' claim was "based" on
the treaty of 1886. A majority of ten Judges found the claim to be
based on the treaty, with four Judges dissenting. 78 The difference
of opinion stemmed from the different conclusions as to what the
role of the Court should be pursuant to the declaration of 1926 in
ascertaining whether or not there was an obligation to arbitrate.
Both sides agreed that it was not the role of the Court to examine
the truth of the facts alleged, but differed on whether it was the
role of the Court, assuming the truth of the facts alleged, to embark
on a construction of the language of the 1886 treaty. The minority
took the position that, before the Court could find an obligation to
arbitrate, it must construe the 1886 treaty and find that the claim
was well founded in that language.79 The majority came to the conclusion that the role of the Court was limited to finding whether the
Greek arguments "are of a sufficiently plausible character to warrant a conclusion that the claim is based on the Treaty." 80
The majority arrived at their conclusion through the use of ordinary meaning together with a purpose argument.8 ' The minority
looked at the words "based on the Treaty" and concluded that there
could only be an obligation to arbitrate if the claim was founded on
the treaty of 1886 as properly construed by the International
Court."' They concluded that their interpretation was founded on
the natural and ordinary meaning of the words used in the declaration. This case presents a further illustration of both Court and dis77. [1953] I.C.J. Rep. 10, 14. (Emphasis added.)
78. Id. at 23.
79. Id. at 29-31.
80. Id. at 18.
81. Id. at 17-18. The "purpose" argument appeared to be that the parties could
not have intended that definitive construction of the treaty could be given by any
tribunal other than the Commission of Arbitration. To find that they did so intend
would virtually require a trial of the dispute twice over before different tribunals.
Ibid. A further argument was made that since the commission would have had
jurisdiction to ascertain the meaning of the treaty prior to the declaration, thero
being no manifestation of intention to change this in the declaration, the same must
.still hold good. Ibid.
82. Id. at 25, 29.
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senters relying on the evidence derived from ordinary meaning but
coming to opposite conclusions."
To the extent that both the Court and dissenters place substantial
reliance on evidence of ordinary meaning, without adducing other
cogent arguments, and yet reach opposite conclusions on the meaning of the text, the Judges are endangering the persuasive force of
their opinions. The ordinary meaning reliance in that context becomes dangerously close to the dispute between two children, the
respective arguments being: "I did," "You didn't." Indeed, the substantial reliance by either the Court or dissenters on such evidence
in the face of the other Judges taking a position that the words are
not clear, leaves the relying parties' opinion open to question from
the point of persuasiveness. It is persuasive only if the position taken
by the other Judges is, to the eye of the reader, palpably erroneous.
Positing the experience and undoubted ability of the Judges, the
odds against a Judge, and a fortiori a group of Judges, making a
palpable error of that sort are long. Such reliance then, tends to
leave the reader with the feeling that the relying parties are not
giving expression to the operative reasons underlying the position
taken.
An illustration of this problem is to be found in the Second South
West Africa Case.84 In the First South West Africa Case " the Court
had given its advisory opinion, inter alia, that the obligations of the
Union of South Africa towards the mandated Territory of SouthWest Africa continued in spite of the demise of the League of Nations, and that South Africa with respect to its administration of
the Territory was subject to the supervision of the United Nations."0
The occasion of the second request for an advisory opinion was
a "Special Rule F" drafted by a committee set up by the General
Assembly and proposed by that committee for adoption by the General Assembly." The rule provided that decisions of the General
83. The authors of the joint dissent, having held that it was the duty of the
International Court to interpret the provisions of the 1886 treaty to see whether the
Ambatielos claim had a legal foundation, then construed that treaty and concluded
that there was no such foundation in the language of that treaty. Id. at 35.
In at least two other cases both the Court and dissenters have relied on ordinary
meaning to come to opposite results. See the discussion of the Second Membership
Case at text accompanying notes 8-19 supra, with respect to the meaning to be
given to the request of the General Assembly for an advisory opinion. See also the
dissent of Judge Carneiro in the Monetary Gold Case, [1954] LC.J. Rep. 19, 39.
84. South-West Africa-Voting Procedure, [1955] I.C.J. Rep. 67 [herein referred

to as the Second South-West Africa Case].
85. International Status of South-West Africa, [1950] LC.J. Rep. 128 [herein
referred to as the First South-West Africa Case].
86. For an account of the Court's opinion in the First South-West Africa Case,
see note 62 supra and text accompanying notes 120-35 infra.
87. The General Assembly adopted the decision of the Court in the First South-
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Assembly on questions relating to reports and conditions concerning
the Territory of South-West Africa should be regarded as important
questions within the meaning of article 18(2) of the Charter of the
United Nations. The purpose of the request was to find out whether
the degree of supervision constituted in that rule was within the
limits of supervision laid down by the Court in its first opinion,
and if not what voting procedure should be adopted.
Two problems of interpretation were placed before the Court in
this case: the first was the meaning of a sentence from the 1950
opinion; 8s the second was the meaning of article 18 of the Charter.
West Africa Case in 1950. U.N. Gen. Ass. Res. No. 449 (V), Question of South West
Africa, U.N. GEN. Ass. OFF. REC., 5th Sess., Plenary 55-56 (A/1775) (1950). At
the same time they established a committee of five, later designated as the Ad I lc
Committee on South-West Africa, which was to confer with the Union of South
Africa concerning the procedural measures necessary for implementing the advisory
opinion of the Court. For an account of the development of the relevant facts from
this point of time to the time of the request for the second advisory opinion, see
SECOND
MENTS

SOUTH-WEST

AFRICA

CASE-PLEADINGS,

ORAL

AmGUMENTS,

AND

Docu-

13-19 (I.C.J. 1955). At the Eighth Session of the General Assembly, negotiations with South Africa having proved fruitless, a further resolution was adopted
constituting a new committee on South-West Africa. This committee while being
instructed to negotiate further, was also instructed inter alia to examine such infonnation and documentation as might be available in respect of the Territory and to
prepare for General Assembly consideration a procedure for the examination of
reports and petitions. U.N. Gen. Ass. Res. No. 749 (VIII), Question of South West
Africa, U.N. GEN. Ass. OFF. REC., 8th Sess., Plenary 26-27 (A/2630) (1953). The
committee formulated the two sets of rules which included the "Special Rule F."
Report of the Committee on South West Africa to the General Assembly, U.N. GN.
Ass. OFF. Eec., 9th Sess., 13 (A/2666) (1954). The operative part of the resolution
requesting the second advisory opinion provides:
The General Assembly,
Requests the International Court of Justice to give an advisory opinion on
the following questions:
(a) Is the following rule on the voting procedure to be followed by the
General Assembly a correct interpretation of the advisory opinion of the
International Court of Justice of 11 July 1950:
'Decisions of the General Assembly on questions relating to reports and
petitions concerning the Territory of South West Africa shafl be regarded as
important questions within the meaning of Article 18, paragraph 2, of the
Charter of the United Nations'
(b) If this interpretation of the advisory opinion of the Court is not correct,
what voting procedure should be followed by the General Assembly In
taling decisions on questions relating to reports and petitions concerning
the Territory of South West Africa?
U.N. Gen. Ass. Res. No. 904 (IX), Voting Procedure on Questions Relating to
Reports and Petitions Concerning the Territory of South West Africa: Request for an
Advisory Opinion from the InternationalCourt of Justice, U.N. GEN. Ass. OFF. RLc.,
9th Sess., 55-56 (A/2890) (1954).
88. The sentence reads: "The degree of supervision to be exercised by the
General Assembly should not therefore exceed that which applied under the Mandates System, and should conform as far as possible to the procedure followed in this
respect by the Council of the League of Nations." First South-West Africa Case
[1950] I.C.J. Rep. 128, 138; Second South-West Africa Case [1955] I.C.J. Rep. 67,
72.

1959]

TREATY INTERPRETATION

If it be assumed that the principle of res judicata or perhaps in this
context, stare decisis, should be applied to an advisory opinion s9
the Court could legitimately examine the opinion of 1950 as a whole
in order to determine whether the question of the appropriate voting procedure in the Assembly had been settled by that opinion. If
that opinion contained an express or necessarily implied disposition
of the voting problem, then no objection could be taken to the
Court disposing of the second request by simply adverting to the
language of the first opinion. The opinion of the Court was predicated on just such an approach. 90 But that approach puts in issue
the question whether the first opinion did resolve the issue put to
the Court in the second request. The Court, in the course of its second opinion stated: (a) that:
The voting system of the General Assembly was not in contemplation
when the Court, in its Opinion of 1950, stated that 'supervision should conform as far as possible to the procedure followed in this respect by the
Council of the League of Nations'. 91

but (b) that:
The Opinion of 1950 left the General Assembly with Article 18 of the
89. The statute of the Court does not expressly cover this issue. In the case of
contentious proceedings articles 59, 60 and 61 provide this answer:
Article 59. The decision of the Court has no binding force except between the
parties and in respect of that particular case.
Article 60. The judgment is final and without appeal In the event of dispute
as to the meaning or scope of the judgment, the Court shall construe it upon
the request of any party.
Article 61. An application for revision of a judgment may be made only when
it is based upon the discovery of some fact of such a nature as to be a decisive
factor, which fact was, when the judgment was given, unkvown to the Court
and also the party claiming revision, alvays provided that such ignorance was
not due to negligence ...
There are no comparable provisions in the section of the statute dealing with
advisory opinions. The only relevant provision is article 68: "In the exercise of its
advisory functions the Court shall further he guided by the provisions of the present
Statute which apply in contentious cases to the extent to which it recognizes them
to be applicable." The very fact that an advisory opinion is both "advisory" and an
"opinion" would seem to suggest that if the Court expresses its opinion and then
is later asked the same question again, it may reconsider the issue taking into account
any further arguments or facts that may be relevant. On the other hand, if the same
question is put to it twice, the Court would be beyond criticism in simply incorporating the reasoning of the prior opinion in the absence of new arguments or facts.
To the extent that the second request went beyond the answers of the first opinion
it might have been expected that if the second opinion involved a projection of the
reasoning in the first opinion, that projection would be given an express explanation.
See Rosmem, THE INTEmNATIONAL COURT OF JusTIcE 468-73 (1957), wherein some
comments are made on the relevance of opinions of the Permanent Court of International Justice on this question.
90. The opinion of the Court in this case was unanimous. Judge Kojevnikov indicated some reservations with respect to the opinion but without spelling them out.
[1955] LC.J. 67, 78. Judges Basdevant, Klaestad and Lauterpacht delivered separate
opinions. Id. at 80, 84, 90.
91. [1955] I.C.J. Rep. 67, 75.
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Charter as the sole legal basis for the voting 2system applicable to decisions
in connection with its supervisory functionsY

In the same breath the Court appears to have asserted that in the
first opinion, it did not contemplate the precise voting procedure
which should be applied to handling of the Territory of South-West
Africa, and yet that the first opinion disposed of the problem., ' On
the admissions of the Court itself, it appears to stand convicted of
having been ambiguous at the least in its first opinion. To these admissions may be added the history of the negotiations between the
Ad Hoc Committee and the representatives of the Union of South
Africa, the approach of a majority of the General Assembly who,
again on the admission of the Court, acted on the assumption that
voting procedure was involved in the 1950 opinion, and the fact
that at least two of the Judges who wrote separate opinions in 1955
concluded that the first opinion was ambiguous. In the light of these
facts the opinion of the Court, in so far as it spelled out its conclusions by reference to the "ordinary and natural" meaning of the
language of the 1950 opinion is unsatisfactory. It approached the
casuistical when it suggested that the request could be answered on
the basis that "procedure" in the 1950 opinion did not contemplate
voting procedure and therefore there was no inconsistency between
Special Rule F and the first opinion because the first opinion did
not make any stipulation as to voting.9 4 While it is true that the request literally asked for a determination of whether the rule was
consistent with the opinion, who would dare say, particularly in
the light of the second part of the request, that the Assembly was
not requesting a final disposition of the problem of how voting on
the Territory was to be handled in the Assembly?
But in defence of the Court opinion, it must be said that it did
not rely exclusively on the approach outlined above. It went on to
consider the request on the assumption that "procedure" in the 1950
opinion did cover voting. This brought it to the second problem of
interpretation in the case - the meaning of article 18 of the Charter.
It asserted that this provision contemplated only two types of vote
by the General Assembly, an ordinary majority ("other questions"),
and a two-thirds majority ("important questions"). These types of
vote were exclusive and the Assembly had no competence to adopt
a different sort of voting procedure. This conclusion it reached again
apparently, on the basis of the plain meaning of article 18.1' No ref92. Id. at 77.
93. Judges Basdevant and Klaestad questioned the majority assertion that the
Court in 1950 had not contemplated voting procedure. [1955] I.C.J. 67, 83, 86.
See also Judge Lauterpacht, id. at 96.
94. Id. at 75.
95. Id. at 76-77.
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erence was made to the preparatory material on this article; no reference was made with respect to whether the problem raised in the
request was in the contemplation of the drafters of this article at
San Francisco; no reference was made as to the consequences of applying this interpretation of the article to the handling of the Territory of South-West Africa in the light of the bases relied on by the
Court in the first opinion in order to find any obligation at all on the
part of South Africa to submit to supervision. In short the Court
failed to spell out the reasons why a two-thirds vote should be the
only permissible method of voting in the circumstances. To the extent that the Court failed to spell out the policy decisions implicit
in its ruling it detracted from the force of its opinion and exposed
itself to the telling criticism of Judge Lauterpacht who wrote a separate opinion.9 6 The fact that the opinion of the Court was unanimous because two of the Judges found they could vote with the
Court because of the difference in legal effect between a decision
of the Council of the League and a decision of the General Assembly, a position not traversed in the Court opinion, only goes to
underline further the thought that the Court could have made their
opinion much more persuasive. 7
96. Id. at 90-123.
97. Another case in which the Court did not spell out the reasons for its decision
of an interpretation problem is the Interhandel Case (Interim Measures of Protection), [1957] I.C.J. Rep. 105. By an application of October 1, 1957, Switzerland
commenced proceedings against the United States to obtain restoration to Switzerland of the assets of the Interhandel Company now in custody of the United States.
Id. at 105-06. After filing the application Switzerland requested the Court to indicate provisional measures to prevent the United States from selling these assets.
The United States had excluded in its acceptance of the optional clause "disputes
with regard to matters which are essentially within the domestic jurisdiction of the
United States of America as determined by the United States of America." Declaration signed by the President, August 14, 1946, 61 Stat. 1218 (1946), T.LA.S. No.
1598, 1 U.N.T.S. 9. The United States filed a preliminary objection to the jurisdiction of the Court on the basis that this was a matter of domestic jurisdiction as determined by the United States. [1957] LC.J. Rep. 105, 107. At the hearing of the
request for interim measures the Swiss agent challenged the United States reservation on a number of grounds, id. at 111, but stated, as reported by the Court: "[Iun
its examination of a request for the indication of interim measures of protection, the
Court would not wish to adjudicate 'upon so complex and delicate a question as the
validity of the American reservation. . . ." Ibid. The Court decided not to indicate
provisional measures because "it appears that, according to the law of the United
States, the sale of those shares can only be effected after termination of a judicial proceeding which is at present pending in that country in respect of which there is no
indication as to its speedy conclusion.
Id. at 112. It would appear then, that
the Court was asserting jurisdiction to consider interim measures inspite of the United
States preliminary objection. In the opinion of Judge Wellington Koo, who made a
declaration after the opinion of the Court,
The reason of lack of urgency is a true circumstance, but the placing of
its decision on this ground carries an implication that the Court considers
the said Proviso (b) to the United States Declaration is not applicable to
the matter of provisional measures, whereas, in my view, it is applicable.
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The problem of persuasiveness presented by this opinion of the
Court is marked out the more remarkably by comparison with the
Court's advisory opinion in the Third South-West Africa Case " decided only a year after the Second. It would be difficult to imagine
two opinions more widely separated on the basis of the reasoning
used to reach a conclusion. In replying to this latest request the
Court, instead of adopting a res judicata approach and looking to the
language of the 1950 opinion for an answer, looked beyond the 1950
opinion" for the reasons which had dictated the result there and
sought to project from those reasons an answer to the request."' 0
Id. at 118, 114. If this implication is correct then this order of the Court constitutes
an important ruling on the meaning of article 41 of the statute and it is perhaps infortunate that the Court should make such a ruling without indicating the basis of
its interpretation in support of its conclusion.
Judge Klaestad delivered a separate opinion in which he held that Switzerland
had not expressly contended on this motion that the United States reservation was
invalid, that in the Norwegian Loans Case, [1957] I.C.J. Rep. 9, the Court had
held it was not bound to consider invalidity unless raised by the parties, and that
therefore the reservation should be given effect without examination of its validity.
Id. at 115-16. President Hackworth and Judge Read concurred in his opinion which
expressly preserved the issue of the Court's jurisdiction for determination in subsequent proceedings. Id. at 113, 116. Judge Lauterpacht, in a separate opinion, likewise
expressed the opinion that the Court was without jurisdiction. Id. at 117.
98. Admissibility of Hearings of Petitioners by the Committee on South West
Africa, [1956] I.C.J. Rep. 23 [herein referred to as the Third South-West Africa
Case].
99. It is true that the majority (8-5) framed the task of the Court in the following words:
In determining the question whether in these circumstances it would be
consistent with the Opinion of the Court of 11 July 1950 for the Committee
on South West Africa to grant oral hearings to petitioners, the Court must
have regard to the whole of its previous Opinion and its general purport and
meaning.
Id. at 27. But the subsequent language of the opinion indicated their search beyond
the words of the 1950 opinion for the arguments that produced that opinion and
a projection from those arguments which answered the current request.
100. This time the question put to the Court by the General Assembly was:
Is it consistent with the advisory opinion of the International Court of Justice of 11 July 1950 for the Committee on South West Africa, established
by General Assembly resolution 749 A (VIII) of 28 November 1953, to
grant oral hearings to petitioners on matters relating to the Territory of
South West Africa?
U.N. Gen. Ass. Res. No. 942 (X), Question of the Admissibility of Oral Hearings by
the Committee an South West Africa: Request for an Adeisory Opinion from the
International Court of Justice, U.N. GEN. Ass. OFF. REc., 10th Sess., Plenary
24 (A/3116) (1955).
The General Assembly had accepted and endorsed the advisory opinion of the
Court of 1955. See note 85 supra. At the time the Committee drew up provisional
rules of procedure, including the Special Rule F discussed in the Second South-West
Africa Case, [1955] I.C.J. Rep. 67, it also adopted the following:
Section D
Transitional provisions
If the Committee should receive requests for oral hearings from inhabitants of
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the Territory of South West Africa or other sources, these shall be referred, with
the comments of the Committee, to the General Assembly at its ninth session for
a decision concerning the admissibility of oral hearings.
Report of the Committee on South West Africa to the General Assembly, U.N. Ga%.
Ass. OFr. REc., 9th Sess., 11 (A/2666) (1954). In 1955 the question of oral hearings
was raised by two letters addressed to the Chairman of the 4th Committee and
placed before the Committee on South-West Africa. The committee decided "in
conformity with the intent of . .. Section D of its provisional rules of procedure,
to refer to the General Assembly at its tenth session the fact that it has received such
a request, and to invite the General Assembly to arrive at a decision concerning the
admissibility of oral hearings." Second Supplement to the Report of the Committee
on South West Africa to the General Assembly, U.N. Gm2. Ass. OFF. REc., 10th
Sess., 3 (A/291/Add. 2) (1955). This reference to the General Assembly prompted
it to request the advisory opinion. For a further history of the facts of this ease see
TunD SoTH-WFssT AFwcA CAsE- Pza Ncs, ORAL AncUl.ENzrs, Arm Docutm-rs
12-16 (Dossier transmitted by the Secretary-General of the United Nations) (I.C.J.
1955). In answering this request the Court expressed its opinion that:
the paramount purpose underlying the taking over by the General Assembly
of the United Nations of the supervisory functions in respect of the Mandate
for South West Africa formerly exercised by the Council of the League of Nations was to safeguard the sacred trust of civilization through the maintenance
of effective international supervision of the administration of the Mandated
Territory.
Accordingly, in interpreting any particular sentences in the Opinion of the
Court of 11 July 1950, it is not permissible, in the absence of express words to
the contrary, to attribute to them a meaning which would not be in conformity
with this paramount purpose or with the operative part of that Opinion. [1956]
Lc.J. Rep. 28, 28.
It then looked at the practice of the League and concluded that while oral hearings
had never been granted to petitioners by the Permanent Mandates Commission, the
Council of the League was competent to authorize the Commission to hold such
hearings. Id. at 28-29. The proposition that the opinion of 1950 intended to recognize a crystallization of the degree of supervision applicable to a mandatory power
as of the date of the dissolution of the League, was found unsupported in that
opinion or in the Charter. Likewise the Court found no such support in the
Covenant of the League or the resolution of the League of April 18th, 1946. Id. at
29. Nor did it find anything inconsistent between the sentence from the 1950 opinion
so much discussed in the prior opinion and the granting of oral hearings. Id. at 30-81.
The General Assembly in this case then, appeared to put to the Court a question
of interpretation, literally arising out of the opinion of 1950, but actually, in the
thinking of the Court, going to the documents constituting the basis of the first
opinion, namely the terms of the mandate and article 22 of the Covenant of the
League, the relevant provisions of the League resolution and those of the Charter of
the United Nations. The Court appeared to find its answer in an interpretation of
those documents giving appropriate effect to their underlying purpose, namely the
"sacred trust" The result can be explained on the basis of necessary implication, and
while that implication could have only a fictional relevance to the intention of the
signatories of the Covenant and the mandate, the Court attempted to make clear the
limits within which it felt free to 'legislate" for the new situation - namely the
boundary set by the fundamental purpose of the mandate, the sacred trust. By this
means purpose could provide an answer to the uncontemplated situation produced
by the uncooperative attitude of the Union of South Africa. Judges \Viiarski and
Lauterpacht delivered separate opinions but voted with the Court. Id. at 33, 35.
Judges Badawi, Basdevant, lisu Mo, Armand-Ugon and Quintana dissented. id. at
60. The reasoning of the joint dissent is reminiscent of the opinion of the Court in
Second South-West Africa Case, [1955] I.C.J. Rep. 67.
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Comment
In these cases the Court has applied the rule of ordinary meaning
when faced with a problem of interpretation. Moreover, in terms of
its ruling in the Second Membership Case, it has attributed primary
significance to the evidence derived from reading the words in their
ordinary sense. It has not, however, held itself precluded from considering evidence of meaning from other sources, nor in the nature
of its procedure could it do so. To the extent that the statement
from that case suggests that the Court may not consider any other
evidence when the words, read in their ordinary meaning and context, make sense, it is unrealistic and inconsistent with the actual
practice of the Court. Even dissenting Judges, with perhaps the exception of Judge Alvarez, seem to have admitted that if the words
used have a natural and ordinary meaning, then that meaning is
the best source of evidence of what the intention of the parties to the
treaty was; but in most cases differences of opinion have arisen from
the issue whether the words in question did have but one natural and
ordinary meaning.
What is natural and ordinary meaning? In every day speech, most
people "understand" what is said to them in the sense in which
the speaker intends. This tendency to understand arises from a
common background between the speaker and the listener, a common association between the thought and the word used. The closeness of the relationship of thought, word and understanding will
depend on the nature of the subject-matter postulating the ability
of the speaker to give accurate expression to his thoughts. When the
notion is a general one, the speaker may choose a word with a wide
range of meaning, though by the way in which he uses it, or because
of his background being familiar to the listener, the range of meaning may be limited. When the notion is a particularly concrete one,
the meaning may be precisely limited by the nature of the subjectmatter, and a close relationship may be established between the
thought and the understanding.
That language is imperfect, however, as a means of communicating thought, is universally recognized and gives rise in law to the
need of interpretation. The parties to a treaty may have thought they
agreed to the words used in the same sense and then discovered that
this was not so, or they may have simply overlooked or even intended a possible ambiguity in the words used. Assuming that the
claims of the parties are bona fide, it is possible to conceive of both
being right in a moral sense, that is that each one used the words
as he understood them. It is of the nature of a treaty, however, like
a contract, a statute or a constitution in municipal law, that it represents the "intentions" of the parties as legislators; it represents their
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agreement on particular subjects. Ideally, there is a direct correspondence between the thought of the one party and the understanding of the other, at the time of signing. When a divergence is
subsequently shown to exist between understanding and thought,
two possibilities arise if the parties submit the dispute to judicial
settlement. The tribunal can say either that there was no real agreement between the parties in spite of the form of words or that effect
can be given to the instrument in some way. The second alternative
involves holding that at least one of the parties has incurred an obligation which, if his claim is bona fide, he may not have intended to
incur. In the United States and the United Kingdom, this difficulty
has been surmounted by holding a party to the sense in which the
words could reasonably have been understood by the other party.
This too, seems to be the solution arrived at by the International
Court. The test of meaning to be attributed to the words used is objective and not subjective. The ordinary meaning of the words comes
to be that meaning which most nearly corresponds with the general
experience of states.
It is possible, however, that the parties may have used words in
a particular sense and that this particular sense may be common
to both the thought and the understanding. Where such a particular
sense is proved to be part of the agreement, the Court will give
effect to it. This is the difference between the dictionary and the
context tests.
It frequently happens that the words used are linked to particular
situations in the thought and understanding of the parties at the
time of signing. Where there is agreement in limiting the words used
to those situations, then it may be shown that a particular use of
the words was intended. When, however, the words used have reference to varying situations, some of which may not have been
adverted to by the parties, the Court is again faced with giving an
objective interpretation not based on any correspondence between
the thought and the understanding of the parties at the time of
signing. In exercising the function of interpretation then, the Court
makes the rights of the parties. That it does not have an unfettered
power is axiomatic, yet as shown above it has some power. The
question becomes one of determining what limits are placed around
the exercise of that power and it is precisely in the rules of interpretation and in particular in the rule of ordinary meaning that such
limits are to be found.
The rule of ordinary meaning is an acknowledgment that where
the thought and the understanding coincide, effect must be given
to that agreement Yet it is an acknowledgment also that where
some or all of the parties could reasonably understand the words
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in a particular sense, effect must likewise be given to that constructive agreement. The Court in laying down the rule of ordinary meaning however, besides acknowledging that its power is limited by this
agreement, recognizes that the best evidence of any agreement is
the ordinary meaning of the words used, that is the sense in which
they may reasonably be understood.
Were the reader of a book to come across a word of the precise
meaning of which he was not certain, he would turn to the dictionary for an explanation. It is just this process of the Court which has
been described as the "dictionary" test. The Court may not physically turn to a dictionary but it uses the information which the compilers of a dictionary would have at hand. In the sphere of international relations, this may be the common usage of states. Thus
101 who considered
the Judges in the Corfu Channel Case (Merits)o
the meaning of article 25 of the Charter, based their interpretation
of the word "decision" on consistent diplomatic practice. Again, in
the Second Peace Treaties Case, the Court applied the test in an
even more literal sense with respect to the meaning of the word
"third." The decisions of the Court then, seem to indicate that where
the words have a commonly accepted meaning, they will be understood in that sense until the contrary is proved. Where this meaning
is consistent with the context, cadit quaestio.
The test of context is applied as a check going to the existence of
a selection of a particular meaning by the parties themselves. If such
a selection is shown, it will prevail over the dictionary test. This
was the claim of the United Kingdom in the Second Peace Treaties
Case, and it was also their claim with respect to the meaning of "rec-

ommendation" in the Corfu Channel Case (Preliminary Objection).
Both arguments were directed to show that words having an ordinary meaning had in fact been used in another, perhaps a secondary,
sense by the parties. Both arguments were rejected. In the First
South-West Africa Case however, the Court did rely on the context
of chapter XII to exclude a possible dictionary meaning that could
have been given to the language used in article 80(2). Here the
context was used to show that if one meaning was attached to the
language of article 80(2) then that meaning would be inconsistent
with other language in the same chapter. The criterion posed then,
was one of internal consistency. With respect to consistency of language, the practice of the Court indicates that something less than
the whole treaty may be meant. In some of the cases before the
Permanent Court relating to the International Labor Organization
and part XIII of the Treaty of Versailles, the Court treated part
101. Corfu Channel Case, [1949] I.C.J. Rep. 4 [herein referred to as the Corfiu
Channel Case (Merits)].
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XII as a distinct and severable part for the purpose of applying a
context test 0 2 Again in the FirstSouth-West Africa Case, the Court
treated the trusteeship provisions as severable from the remaining
portion of the Charter. Such a practice may be a recognition of the
method of drafting treaties, particularly multilateral conventions.
Such is the scope of the problems involved that often one committee
is unable to cover all the topics in the time available. For this reason
separate drafting committees are frequently constituted to deal with
particular aspects of the agreement. It follows that words are more
likely to be used in the same sense when they have been inserted
by the same committee.
In other cases it would seem that the Court has understood the
words "in the context in which they occur" to involve a consideration
of more than all the language appearing on the face of the treaty.
The word "context" itself is a good illustration of a word having a
wide range of meaning. It could be understood to require a reading
of the treaty as a whole, rather than a reading of particular clauses
out of context. On the other hand it could be understood to require
a reading of the treaty in the light of the factual background against
which it was concluded. It seems clear that the Court has applied
its dictum in the Second Membership Case in this latter sense on
several occasions. For instance, in the Anglo-Iranian Case (Preliminary Objection) the Court placed considerable emphasis on the
fact that its presumption was consistent with the factual situation in
which Iran found itself at the time of making the declaration. Iran
had just completed denunciation of the treaties which had provided
for the system of capitulations. 0 3 On the other hand in the First
Asylum Case it was the complaint of the Colombian Judge ad hoc
that the Court, in deciding that Colombia had no right to demand a
safe conduct until Peru requested the removal of the refugee, failed
to consider the Havana Convention in its factual context; failed that
is to take into account the "unanimous practice of American
States." 104 The resort to context in this second sense becomes imperceptibly a resort to the evidence derivable from the purpose that
the parties had in mind in concluding the treaty. One of the difficult
issues which is raised by the rule of ordinary meaning is: when will
a showing of purpose by evidence outside the instrument be enough
to raise an ambiguity in the words of the treaty itself, words which,
without that outside evidence could be regarded as having an ordinary meaning? This is part and parcel of the proviso that the Court
102. P.C.LJ., ser. B, No. 2, at 23, 35 (1924); P.C.LJ., ser. B, No. 13, 6, 18 (1926).
See also Case of the Free Zones, P.C.LJ., ser. A/B, No. 46, 96, 140 (1932); HulDso.,
op. cit. supra note 4 at 647-48.
103. [1952] I.C.J. Rep. 93, 105.
104. [1950] LC.J. Rep. 266, 359, 372 (dissenting opinion of Judge ad hoc Castilla).
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attached to its dictum in the Second Membership Case that the
result arrived at on ordinary meaning must not be "unreasonable."' I0
The cases considered thus far would seem at least to support the
proposition that if the natural and ordinary meaning of the words is
consistent with the purpose of the parties as ascertainable from the
face of the instrument itself, the Court will pay little attention to
extrinsic evidence introduced in an attempt to show the umreasonableness of such an interpretation. In other words, the treaty itself
may contain a recital of the significant surrounding facts, which
recital is the best evidence of what those facts really were.
Where then, the words used in a treaty are clear in their natural
and ordinary sense and are consistent with the context in that sense,
the Court has not been faced with a difficult and truly controversial
problem of construction. That the Court should, in such a situation,
hold itself bound to the intention of the parties ascertained by an
objective approach to the meaning of the language used, must be of
great encouragement to states contemplating using the services of
the Court. While the distinction between the Court applying its own
notions of justice and equity to the facts presented, and applying
the agreement which the parties have themselves made defies precise legal definition, it can be sensed. That the application of the
rules of construction inexorably leads to the second result rather
than the first would be an irrational conclusion. And yet it is clear
that the Court has not attempted to use its discretion in the foregoing cases to make a silk purse out of a sow's ear. Few would doubt
where the sympathies of the majority of the Court lay with respect
to the breaches of the human rights clauses of the peace treaties. The
stamp of the Court's approval on the decisions of a two man commission would have been of considerable value in marshalling world
opinion against those three countries; but the Court declined to
succumb to any such temptation, .having concluded that the plain
meaning of the language precluded the construction of such a two
man commission. Few likewise would doubt where the sympathies
of the Court lay in the First South-West Africa Case with respect
to South Africa's pretensions to simply absorb the mandated territory. Yet the Court declined to find any binding obligation to enter
into a trusteeship agreement with the United Nations, an obligation
which, once again would have had considerable influence on informed world opinion.
The foregoing analysis indicates that the rule of ordinary meaning
may be helpful in acting as a check on the Court's embarking on
legislation pure and simple. Where substantially all the available
evidence points to one meaning, then the Court will not rewrite
105. [1950] I.C.J. Rep. 4, 8.
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the agreement of the parties. But the problem of the value of this
source of evidence remains once it appears that two or more meanings may possibly be assigned to the words used in the treaty. Many
words have a dual or even a triple meaning and it may not be clear
from the context which meaning was selected by the parties. Many
words, apparently clear when read literally, may be ambiguous when
read in the light of the overall purpose of the parties.ou Again the
problem may not relate to the meaning of particular words but may
be one of necessary implication. In those cases, while it may be
impossible to point to one ordinary meaning or to say that the words
106. The apparent failure of tribunals on some occasions to recognize that fact
and the consequent reliance on the literal meaning of a text have led some writers
on treaty interpretation to condemn "ordinary meaning" as a guide. Professor Hyde
has concluded that:
Accordingly, one must reject as an unhelpful and unscientific procedure the
endeavor to test the significance of the words employed in a treaty by reference
to their so-called "natural meaning" or any other linguistic standard, and then
attempt to reconcile therewith the thought or conduct of the contracting parties.
Such a method involves the implication that those parties must be deemed to
have employed words in a sense that usage may have decreed, even though
contrary to their common design. It transforms the function of the interpreter
from a fact-probing endeavor to ascertain the actual sense in which the parties
used the words of their choice, to an effort to find what usage appears to decree
as to the significance of those words, and thereupon to reconcile the conduct of
the parties therewith. In so far as the interpreter essays to make that effort he is
diverted from the task of ascertaining the truth concerning the design of the
parties as exemplified by the text of their agreement, and endangers the success
of such an attainment
2 HYDE, INTEaNATioNAL LAw, CmEFLY As INrrlu'mEE AND APPLmD - Tm
UmrrE STATEs 1470 (2d ed. 1945). The passage appears to equate "ordinary
meaning" with "literal" meaning, an equation which does not reflect the views of
the Court on context. The passage also apparently fails to take account of any
presumption that the parties, in selecting the particular words, intended them in the
sense decreed by usage. In his famous dissenting opinion in The Interpretation of the
Convention of 1919 Concerning Employment of Women During the Night, P.C.LJ.
ser. A/B No. 50 (1932), Judge Anzilotti did not express his criticism of the rule so
broadly:
But I do not see how it is possible to say that an article of a convention is clear
until the subject and aim of the convention have been ascertained, for the
article only assumes its true import in this convention and in relation thereto.
Only when it is known what the Contracting Parties intended to do and the
aim they had in view is it possible to say either that the natural meaning of the
terms used in a particular article corresponds with the real intention of the
Parties, or that the natural meaning of the terms used falls short or goes further
than such intention.
Id. at 383. Judge Lauterpacht has said of the rule, "its only-but, upon analysis,
decisive- drawback is that it often assumes as a fact that what has still to be
proved and that it proceeds not from the starting point of the inquiry but from
what is normally the result of it.' IAumpACHT, Tim DEvEr.oPtm-r oF INTrr%,ATIONAL LAw BY THE INTEmATIoNAL Covrcr 52 (1958). But at the same time he
also concedes the relevance of the rule to determine the burden of proof:
It is therefore legitimate to insist, in the interest of good faith and of a requisite
minimum of certainty in legal transactions, that the burden of proof should
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can only be understood as necessarily implying a certain result, it
may yet be argued that one such meaning is more likely than another. That is to say that though a word may have several distinct
meanings, it may be generally understood in one sense and only
rarely in other senses. In at least two of the foregoing cases the Court
has held that the ordinary meaning indicated creates a presumption
which may be rebutted by evidence derived from the application of
other rules. The weight to be attached to this presumption would
appear to depend on the relative importance of the various possible
meanings. Clearly this would give rise to considerable discretion in
assessing the relative frequency with which the words are understood
in different senses. It is not surprising that substantial splits appeared
on the Court in those cases where such a presumption was relied on.
If the Court can split on the factual issue of the existence of a
particular custom, and they have on several occasions, then the
possibility of such a split is much the stronger when the inquiry is
the relative frequency with which certain words are understood in
one particular meaning rather than another. The result in any particular situation is by no means inexorable once it is admitted that
the words used could have two meanings but there is a presumption
in favor of one of those meanings. The problem which the decisions

in the Second Peace Treaties Case, the Anglo-IranianCase (Preliminary Objection) and the dissent in the U.S. Nationals in Morocco
Case pose is: where did the Judges find the evidence which convinced them that one meaning of the words used was more common
than another? No light is shed on this problem by the language of
the judgments, and at face value the presumption seems little more
than an assertion by the individual Judges unsupported by further
evidence. In the absence of such evidence the inquiry is at once
prompted: why did the Court make one assertion, and the dissenters
another; what really underlay the taking of this primary position?
rest upon the party asserting that the term in question is used not in its

ordinary but in an unusual connotation or that the "clear meaning" is not what
on the face of it it appears to be.
Id. at 58.
For further discussion of the utility of the rule see CGIANc, TnE INTEIL'ETATION
22-60 (1933); GuossEN, LES PllfUSONrPTIONS EN
105-09 (1954); McNAIn, TnE LAW OF TREATIES
175-84 (1938); Yu, THE INTERPRETATION OF TREATIES 53-58 (1927); Ehrlich,
L'interprtation des trait~s, 24 REcUEIL DES CoURs 95-111 (1928); Fachiri, Interpretation of Treaties, 23 AM. J. INT'L L. 745-52 (1929); Fitzmaurice, The Law and
OF TREATIES BY JUDICIAL TRIBUNALS
DaOIT INTERNATIONAL

PUBLIC

Procedure of the International Court of Justice: Treaty Interpretation and Certain
Other Treaty Points, 28 BRIT. YB. INT'L L. 1 (1951); HarvardDraftConvention on
the Law of Treaties, 29 AM. J. INT'L L. (Supp. 1935 at 947-48); Lauterpacht,
Restrictive Interpretation and the Principle of Effectiveness in the Interpretation of
Treaties, 25 BRIT. YB. INTL L. 48, 53 (1949); Lauterpacht, De l'interpr6tationdes
traitds, 43(1) ANNUAIEE DE L'INS-TUT DE DROIT INTERNATIONAL 377-90 (1950).
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To attempt to answer the second question is to attempt to analyze
the subjective working of the legal mind when the only evidence
available is words printed on paper, clearly a hazardous proceeding. But the fact that the analysis seems hazardous is a strong
argument against substantial reliance by the Court on such reasoning. If their judgments are to be sold to world opinion as rational,
then it would seem preferable that the premises underlying a decision should be made explicit rather than left to inference. While to
make such premises explicit might in some cases indicate the quasilegislative function of the judicial process, it would seem preferable
to admit the function openly and make the self-imposed limits on
that function justify themselves in world opinion. Moreover, such
explanation might tend to encourage uniformity in the application
of such premises. One may sense in the Anglo-IranianCase (Preliminary Objection)that the underlying premise of the Court was that
jurisdiction over Iran should not be found unless a clear intention
to consent to such jurisdiction could be attributed to Iran. If that
was the premise then it would appear to be inconsistent with the
approach of the Court to similar questions in the Corfu Channel
Case (PreliminaryObjection)and the Ambatielos Case (Preliminary
Objection). With respect to the Second Peace Treaties Case it
might be sensed that there was some feeling that it would be futile
to go through with a two man commission performance because
obviously Hungary would frustrate any attempt to glean evidence
with respect to the alleged breaches of the human rights guarantees, and assuredly Hungary would not heed any decisions of such
a two man commission. If indeed that were the implicit premise
then the decision appears dangerously close to a usurpation of authority on the part of the Court. The Court would not seem placed
in the best situation to decide whether or not world opinion should
be brought to bear on Hungary's conduct or whether any significant
world opinion would be brought to bear by the activities of such a
two man commission.
To hazard these guesses is perhaps to set up straw men: but the
significant point about the usage of ordinary meaning in this way
is that because such a presumption sometimes fails to set forth
adequate reasoning for a particular conclusion, it invites the erection
of just such straw. To invite such straw men detracts from the
convincing quality that a decision of the Court should have, as has
been pointed out above in relation to the Second South-West Africa
Case.
And yet it is clear that the use of the presumption derived from
ordinary meaning in some cases does have probative value. With the
approach of the Judges in these cases can be compared that of the
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Court in the Ambatielos Case (Merits). There the Court seemed to
take a position based on a presumption from the plain meaning of
the words "based on the provisions of the Anglo-Greek Commercial
Treaty of 1886." But this presumption was strongly supported by
the argument that because, prior to 1926, the Commission of Arbitration would have had jurisdiction to interpret the 1886 treaty as well
as to decide issues of fact, there being no manifestation of intention
to change this in the declaration, the same must still hold good after
the declaration.' The argument of the dissent in opposition to such
an interpretation ignored the word "claims" which appears immediately before "based" in the declaration of 1926 and also failed to
meet the argument of the Court that its interpretation would lead
to a very complex result requiring litigation of practically the whole
issue twice, once before the Court and once before the Commission
of Arbitration, and the presumption against the parties intending
to produce such a cumbersome procedure. In this case then, while
the Court took a position initially founded on a presumption derivable from the ordinary meaning of the words appearing in the
instrument, it supported that presumption by cogent evidence from
other sources. Once it is conceded that words used may have been
intended in more than one sense, it would seem unwise to give
significant weight to the commonness of the one meaning rather
than another unless the disparity between the use of the word in
the two senses is obvious. Absent such obvious disparity, the rule
of natural or ordinary meaning ceases to be a significant tool in the
hands of the Court and further evidence of meaning should be
sought and spelled out.
The foregoing discussion has been limited to the situations where
the Judge acknowledges that if the words have a commonly accepted meaning and make sense in the context, other considerations
should not displace that meaning. Some of the conflicts in the cases
already considered might be explained on a disinclination by Judges
in particular cases to make any such acknowledgment. It would
seem that one or two of the Judges have shown a disposition on
occasion to go beyond the words of the treaty and in such a case to
ignore the rule of ordinary meaning as a limiting factor.
Judge Alvarez in the Membership cases and the South-West Africa
Case has given a clear indication of his approach to questions of
treaty interpretation. The words of the text are not to be slavishly
followed and the major criterion is to be its consistency with the
"new international law." For him then, the function of treaty interpretation goes beyond an ascertainment of any objective intention
attributable to the parties. This immediately suggests the question
107. [1953J I.C.J. Rep. 10, 17.
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of what limits he recognizes on this power of the Court to make
law.108
Another factor affecting decisions in some cases is the nationality
of the particular Judge. Judge Loder it was who inveighed against
perpetuating the notion of the Judge ad hoc with the Permanent
Court."0 9 He considered that the Judges should act as impartial
arbiters even when deciding a case in which their country was a
party. He urged that a departure should be made from the previous
practice of arbitral tribunals whereby the national commissioners
regarded themselves as agents of their countries rather than impartial assessors. Despite his arguments provision was made for the
appointment of Judges ad hoc to the Permanent Court and now to
the International Court. There is still force in the argument then,
that Judges are entitled to take into consideration their own national
interests where their country is a party to a case. Some of the
dissenting opinions discussed above can be explained on this basis,
rather than on a more technical approach to problems of interpretation.
B. THE RuLE OF

"NECEsSARY IpLICATON"

This rule was described by the Court in the Reparations Case.'
Having stated that the answer to the question posed was "not settled
by the terms of the Charter," it continued:
The Charter does not expressly confer upon the Organization the capacity
to include, in its claim for reparation, damage caused to the victim or to
persons entitled through him. The Court must therefore begin by enquiring
108. The significance of Judge Alvarez's approach to problems of interpretation
will be discussed in a subsequent publication.
109.
He was opposed to Article 27 of the Root-Phillimore plan, because this Article
still involved the idea of arbitration instead of justice. He believed that the idea
of giving the parties representatives upon the Court was wrong. If the right
to choose such judges were given to the parties, this would give the proceedings
a characteristic essentially belonging to arbitration. Again, by stipulating that
the various legal systems should be represented, a mistaken idea would be
introduced. Furthermore, there was a contradiction between the attempts which
had been made to ensure the establishment of a Court composed of the best
judges and the proposal to bring temporary judges in the Court.
MNUTFs op T= PRocEs
oF THE ADvisoay CoimmvEE or Jumsu
531 (1920).
See also id. at 169-70; HuosoN, op. cit. supra note 4, at 182.
For a discussion of the significance of nationality of the Judges see Samore,
National Origins v. Impartial Decisions: A Study of World Court Holdings, 34 Cm.KmNT L. REv. 193 (1956). Professor Samore reaches the conclusion that "the scales
of justice at the international level have generally been balanced with as pleasing a
degree of impartiality as ever graced an American courthouse." Id. at 194-95. It may
be questioned how far his statistics bear out his conclusion however, particularly with
reference to ad hoc Judges.
110. Reparation for Injuries Suffered in the Service of the United Nations, [1949]
I.C.J. Rep. 174 [herein referred to as the ReparationsCase].
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whether the provisions of the Charter concerning the functions of the
Organization, and the part played by its agents in the performance of
those functions, imply for the Organization power to afford its agents the
limited protection that would consist in the bringing of a claim on their
behalf for reparation for damage suffered in such circumstances. Under
international law, the Organization must be deemed to have those powers
which, though not expressly provided in the Charter, are conferred upon
it by necessary implication as being essential to the performance of its
duties. This principle of law was applied by the Permanent Court of
International Justice to the International Labour Organization in its
Advisory Opinion No. 13 of July 23rd, 1926 (Series B., No. 13, p. 18),
and must be applied to the United Nations.' 1 '

This case was brought before the International Court by a request
of the General Assembly for an advisory opinion." 2 In 1948 Count

Bernadotte, United Nations Mediator in Palestine and Colonel Serot,
a United Nations observer were murdered while performing services
for the United Nations Organization. These and other deaths and
injuries suffered by Secretariat employees and members of United
Nations commissions in the course of their duties prompted the
Secretary-General of the United Nations to place the question of
reparation for the injuries on the agenda of the General Assembly
111. Id. at 182-83. Advisory Opinion No. 13 of the Permanent Court was given
in response to a request from the Governing Body of the International Labour Office
(channelled through the Council of the League) to the following effect:
Is it within the competence of the International Labour Organization to draw
up and to propose labour legislation which, in order to protect certain classes
of workers, also regulates incidentally the same work when performed by the
employer himself?
LEAGUE OF NATIONS OFF. J., 7th year 519 (1926).
The Court concluded that the answer to the question was to be found in the
language of part XIII of the Peace Treaty of Versailles which defined the competence
of the International Labour Organization. P.C.I.J., ser. B, No. 13, at 6, 14 (1926).
The Court found no express language therein governing the question put to it but
found as follows:
It results from the consideration of the provisions of the Treaty that the Iligh
Contracting Parties clearly intended to give to the International Labour Organization a very broad power of co-operating with them in respect of measures
to be taken in order to assure humane conditions of labour and the protection
of workers. It is not conceivable that they intended to prevent the Organization
from drawing up and proposing measures essential to the accomplishment of
that end. The Organization, however, would be so prevented if it were incompetent to propose for the protection of wage-earners a regulative measure to
the efficacious working of which it was found to be essential to include to some
extent work done by employers. If such a limitation on the powers of the
International Labour Organization, clearly inconsistent with the aim and the
scope of Part XIII, had been intended, it would have been expressed in the
Treaty itself. On the other hand it is not strange that the Treaty does not contain
a provision expressly conferring upon the Organization power in such a very
special case as the present.
Id. at 18.
112. U.N. Gen. Ass. Res. No. 258 (III), 3 Dec. 1948, Reparation for Injuries
Incurred in the Service of the United Nations, U.N. GEN, Ass. OFF. REC., 3rd Sess.
Pt. 1, Plenary 172 (A/810) (1948).
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at its third session in 1948. In a supporting memorandum he raised
the issue whether the United Nations Organization should claim
reparation for these injuries or for its own consequential loss from
the states or governments in whose territories the injuries had
occured, assuming that a case of international responsibility was
disclosed.1 3 The request put to the Court the issue whether the
Organization could claim reparation, and in particular inquired
whether the Organization had capacity to bring an international
claim against the responsible government for damage caused (a) to
the United Nations; and (b) to the victim or to persons entitled
through him.
The Court had no difficulty in deciding that the Organization had
the capacity necessary to bring claims for damage caused to its own
interests.1 4 The analysis of the main opinion was as follows. The
Organization was intended to exercise and enjoy and was in fact
exercising and enjoying rights and duties involving direct contact
with States; it had "a large measure of international personality and
the capacity to operate on an international plane." That it had this
capacity followed necessarily from the functions it was designed
to perform. The fact that it had some international capacity did not
mean that it had all the rights and duties of a state but that it could
exercise the right to claim reparations if an intention to confer such
a right could be found in its "purposes and functions as specified or
implied in its constituent documents and developed in practice."
Spealing of the necessity of such a right when damage had been
caused to the Organization itself the main opinion continued:
When the Organization has sustained damage resulting from a breach by
a Member of its international obligations, it is impossible to see how it can
obtain reparation unless it possesses capacity to bring an international
claim. It cannot be supposed that in such an event all the Members of the
Organization, save the defendant State, must combine to bring a claim
against the defendant for the damage suffered by the Organization. 1 5

There was no dissent from the holding on this point." 0
The more controversial problem of necessary implication, however, was raised by the second question- whether the Organization
had capacity to make a claim on behalf of the victim or those persons
entitled through him. Here the basic approach of the Court was the
113. Reparationfor Injuries Incurred in the Service of the United Nations. MAimorandum by the Secretary-General, U.N. G.m. Ass. OFF. REC., 3rd Sess., Pt. 1, Plenary 219 (A/674) (1948).
114. The decisions of the Court on the ability of the Organization to claim
reparation for such damage whether against a member or nonmember state were
unanimous. The decisions that a right exdsted to claim reparation for the victim or
persons entitled through him against a member or nonmember state were taken by
votes of eleven to four. [1949] LC.J. Rep. 174, 187.
115. [1949] LC.J. Rep. 174, 180-81.
116. Id. at 187.
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same: was the possession of such a right necessary to the fulfilment
of a function vested in the Organization. It found a showing of
necessity in the following factors. Many missions would involve the
Organization's agents in danger and in the event of injury occurring,
the agent's national state might not be justified or might not feel
disposed to bring an international claim. To ensure the efficient and
independent performance of these missions these agents had to be
provided with adequate protection, a protection which could only
be founded on a right in the Organization to make a claim for reparation in their behalf. If an agent were forced to rely on the protection of his own state, his independence might well be compromised
contrary to the principle contained in article 100 of the Charter.
Furthermore discrepancy should be avoided between the cases of
agents who might be nationals of strong states, as opposed to those
of nationals of weak states or even those of stateless
agents, or of
11
agents nationals of the responsible state itself. 7
All the Judges affirmed the existence and validity of the rule of
construction expressly or implicitly by concluding that the Organization had a right to claim reparation for its own injury. A difference
of opinion arose out of the application of the rule and the showing
of necessity required. Judge Hackworth dissenting, stated the traditional international practice whereby the national state could claim
such reparation on behalf of its citizen. He continued:
Powers not expressed cannot freely be implied. Implied powers flow from
a grant of expressed powers, and are limited to those that are "necessary"
to the exercise of powers expressly granted. No necessity for the exercise
of the power here in question has been shown to exist. There is no impelling reason, if any at all, why the Organization should become the
sponsor of claims on behalf of its employees, even though limited to those
arising while the employee is in line of duty." 8

That a considerable measure of subjectivity was involved in
determining the existence or absence of a case of "necessity" is clear
from this case. On the other hand this rule was not used wholly
arbitrarily since its application did require at least a finding of a
purpose or function in the language of the instrument or elsewhere
which could not be effected without the further implied term. The
case suggests two problems: the first relates to the proof which will
satisfy the Court that the parties had a purpose or function which
will be frustrated or impaired unless a term is implied. The second
is whether it must appear to the Court that such a purpose or function would wholly fail without the implied term, or be only partially
impaired." 9
117. Id. at 181-84.
118. Id. at 198. Judge Badawi made similar arguments. Id. at 214, 216. For
Judge Krylov's reasoning see id. at 217.

119. In the above case Judge Badawi took exception to the Court's position
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The FirstSouth-West Africa Case indicates that the Court has not

felt itself restricted to finding a showing of the purpose or function
spelled out specifically in the express language of the text'" Some

of the problems raised in the case were answered by the Court in

terms of the rule of ordinary meaning. 12 ' However, the first problem
put by the resolution of the General Assembly was whether the

obligations of the Union of South Africa under the mandate continued to remain in effect despite termination of the League of
Nations. This was not answered by an express provision of the
mandate or the Covenant but depended on whether it was necessaron the express ground that it was not shown that the existence of such a right was
the only method of protecting agents. Id. at 214.
120. This case was brought before the Court on a request for an advisory opinion
from the General Assembly in the following terms:
What is the international status of the Territory of South Vest Africa and what
are the international obligations of the Union of South Africa arising therefrom,

in particular:

(a) Does the Union of South Africa continue to have international obligations under the Mandate for South West Africa and, if so, what are those
obligations?
(b) Are the provisions of Chapter XII of the Charter applicable and, if so, in
what manner, to the Territory of South West Africa?
(c) Has the Union of South Africa the competence to modify the international status of the Territory of South West Africa, or, in the event of a negative reply, where does competence rest to determine and modify the international status of the Territory?
U.N. Gen. Ass. Res. No. 338 (IV), Question of South West Africa: Request for an
Adtisory Opinion of the International Court of Justice, U.N. CmE. Ass. Orr. Be.,

4th Sess., 45 (A/1251) (1949).
After the end of the First World War the Union of South Africa received the
Territory of South-West Africa as a mandate. With the demise of the League of
Nations after the end of the Second World War the problem arose of making
provision for South-West Africa and the other mandated territories. Chapter XII
of the Charter of the United Nations was designed, inter alia, to meet this problem.
In December 1946, however, the Union of South Africa requested the General
Assembly to approve the incorporation of the Territory by the Union. U.N. Cmi.
Ass. OFF. REc., 1st Sess. Pt. 2, Plenary 1326 (1946). This proposal was rejected
by the General Assembly, which recommended that the territory be placed under
the trusteeship system. U.N. Gen. Ass. Res. No. 65(I), Future Status of South West
Africa, U.N. Gm. Ass. OFF. REc., 1st Sess. Pt. 2, Plenary 123-24 (AI64/Add. 1)
(1946). The Union did not present any draft agreement for placing the Territory
under trusteeship and in 1949 refused to submit reports on the administration of the
Territory. These facts prompted the request for the advisory opinion. For further
details see Fmsr Souvt-WEsT ARIcA CAsE -PLADnwrS, OnAl A-cIu-.Tr%rs, A.%D
Docu-rua-m 160-86 (LC.J. 1950), being the text of a statement to the Court by Mr.
Kemo representing the Secretary-General of the United Nations. See also note 62
supra.
121. The problems of interpretation raised in this case were, broadly speaking,
of two categories: (a) those concerning the interpretation of the mandate together
with the provisions of the Covenant of the League of Nations relating to mandates;
and (b) those concerning the meaning of the provisions of the Charter of the
United Nations relating to the placing of mandated territories under the system of
trusteeship. This second group of problems were ansvered by the Court on the basis
of ordinary meaning. [1950] LC.J. Rep. 128 at 138-40. On this point see supra
note 62.
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ily implied from these instruments that the obligation should survive
the League.
The Government of the Union of South Africa argued that the
terms of the mandate and the relevant provisions of the Covenant
gave rise to a right-duty relationship, analogous to the municipal
law concept of mandate, that a right could only be effective if it was
possessed by someone, that it could not be possessed by the League
of Nations and that there was no evidence of legal succession to that
right by the United Nations. 1 22 Their argument then, was that the
concept of mandate in international law should be understood as
analogous to the municipal law concept and that therefore any terms
to be supplied must be consistent with the latter concept.
The Court refused to accept this argument being of the opinion
that the characteristics of a mandate in international law were entirely different from those of the municipal law concept. All the
members of the League, it held, including the Union of South Africa,
had recognized the international status of South-West Africa and
the creation of the mandate as a "sacred trust" of civilization. 12' The

Court then drew a distinction between the obligations directly
related to the administration of the mandate, corresponding to the
"sacred trust of civilization referred to in Article 22 of the Covenant"
on the one hand, and the others relating "to the machinery for implementation . . . closely linked to the supervision and control of the

League." 114 It concluded that since the first group of obligations
did not depend for their fulfillment on the existence of the League
"they could not be brought to an end merely because this supervisory organ ceased to exist. Nor could the right of the population
to have the Territory administered in accordance with those rules
depend thereon.""' It is not clear by what process the Court arrived
at this interpretation. Seemingly it postulated that the texts of the
mandate and Covenant did not provide an answer by their very
words, but that this result was to be necessarily implied from the
notion of "sacred trust" basic to the mandate. This interpretation it
held to be confirmed by reference to the rule of purpose and to the
terms of article 80(1) of the Charter. 2 ' In placing reliance on that
article, the Court did not seem to imply that it created a rule on this
point superseding the provisions of the mandate, but that it was
evidence of the intention of most of the states who had been parties
122. FInST SouTH-WEsT AFIuCA CASE: -PLEADINGS,
OnAL ARGUiENTS, AND
DOCUMENTS 75-77 (I.C.J. 1950). See also First South-West Africa Case, [1950]

I.C.J. Rep. 128, 132.
123.
124.
125.
126.

ibid.
Id. at 133.
Ibid.
Id. at 133-34.
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to the mandate and members of the League. Thus the Court seemed
to apply it as evidence of an authentic interpretation of the parties.'In a similar way, it placed reliance on a resolution of the League
of April 18, 1946 and subsequent declarations of the representatives
1 28
of the Union of South Africa.
Turning to the second group of obligations related to the supervisory functions of the League, the Court continued:
The obligation incumbent upon a mandatory State to accept international
supervision and to submit reports is an important part of the Mandates
System ....

It cannot be admitted that the obligation to submit to super-

vision has disappeared merely because the supervisory organ has ceased to
exist, when the United Nations has another international organ performing
similar, though not identical, supervisory functions.'
Again, the process by which it arrived at this interpretation is not

explicitly set forth but would seem to follow the lines of the argument on the previous point based on necessary implication. 30
The rule of necessary implication then, seems to have been
applied by all the Judges as regards the continuance of the Union's
obligations. As regards the transfer of the League's supervisory
powers, the Court was prepared to give the rule a broad application
since the resulting conclusion was supported by the rule of authentic
interpretation. The two dissenting3 Judges would restrict its operation within much narrower limits.' '
A second problem of interpretation with respect to the mandate
and the Covenant was raised in the General Assembly's request:

namely, whether the Union of South Africa was competent to modify
the international status of the territory of South-West Africa, or if

not, where such competence rested to determine and modify that
127. The rule of authentic interpretation, covering the use of statements and
conduct of the parties after conclusion of a treaty, will be discussed in a subsequent
publication.
128. [19501 LC.J. Rep. 128, 134-95.
129. Id. at 136.
130. Further reliance was placed on article 80(1) of the Charter and the resolution of the League. The Court concluded that the "Union of South Africa is under
an obligation to submit to supervision and control of the General Assembly and to
render annual reports to it.' Id. at 137.
131. Judges McNair and Read concurred in the conclusions of the Court that the
obligations of the Union of South Africa under the mandate continued in force. Id. at
146, 156-57, 164. They dissented, however, from the holding that the League's
supervisory functions should be transferred to the General Assembly. Id. at 159, 164.
judge McNair considered that "the dissolution of the League . .. did not autonatically terminate the Mandates," but that an international status had been created
which supplied "the element of permanence which would enable the legal condition
of the Territory to survive the disappearance of the League." He distinguished the
obligations of the mandatory to the League itself from those due to the members
of the League. The former, he said, had come to an end, the latter subsisted "except
in so far as their performance involves the actual co-operation of the League, which
is now impossible." Id. at 156-58. He therefore regarded the administrative supervision of the League as having lapsed. Id. at 159. The contention that there had
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status." 2 Having defined status as resulting "from the international
rules regulating the rights, powers and obligations relating to the
administration of the Territory and the supervision of that administration, as embodied in the Article 22 of the Covenant and in the
Mandate," the Court answered this problem in much the same way
as the previous one. 3 3 Relying on the express provisions of article 7
of the mandate, it concluded that the Union had no competence to
modify unilaterally the Territory's international status."' The rule
of ordinary meaning, however, failed to show how that status could
be modified after the termination of the functions of the Council

of the League of Nations. Since the Council had been dissolved and
the states formerly members of the League had ceased to act together as members, the express directions of the mandate and the
Covenant on this point could not be fulfilled. It remained to be seen
whether an alternative form of consent could be found by necessary
implication. The Court, applying the same arguments as before,
concluded that such a power of consent in the United Nations could
13

be implied."

In the Genocide Case,"6 some further guidance can be found as
to the type of evidence which has been relied on by the Court to
been "an automatic succession by the United Nations to the rights and functions of
the Council of the League in this respect" he rejected as based on pure inference.
Ibid. He was prepared to hold then, that the continuance of the Union's obligations
was a necessary implication of the terms of the mandate and the Covenant. 1-10
declined to find such an implication however, with respect to transfer of supervision. To support his interpretation he relied on the rule that if this result had
been intended an express provision to that effect could have been inserted in the
Charter. He declined to find in article 80(1) of the Charter, the resolution of the
League and the declaration of the Union, a basis for the application of the rule of
authentic interpretation. Id. at 159-63.
Judge Read took the position that the decision of the Court as to the transfer of
the supervisory powers did not involve an interpretation but an amendment of the
provisions of the mandate. This transfer could not in law be effected "without the
consent and authority of the League, or of Members of the League whose legal
rights could be thus impaired." Id. at 165.
132. See the terms of the request note 120 supra.
133. [1950] I.C.J. Rep. at 141.
134. "This is shown by Article 7 of the Mandate, which expressly provides that
the consent of the Council of the League of Nations is required for any modification
of the terms of the Mandate." Ibid.
135. Id. at 142. For a discussion of this case see Kahn, The International Court's
Advisory Opinion on the International Status of South-West Africa, 4 INT'L L.Q.
78 (1950); Parry, The Legal Nature of the Trusteeship Agreements, 27 BRIT. YD.
INT'L L. 164 (1950). The latter writer concludes that there was some evidence of
the intention of the draftsmen of the Charter that the negotiation and conclusion of
trusteeship agreements with respect to mandated and ex-enemy territories should be
the legal duty of members of the United Nations concerned. He also concludes however, that the intentions of the draftsmen were not translated into law. See particularly 27 Bmwr. YB. INT'L L. at 184.

136. Reservations to the Convention on Genocide, Advisory Opinion, [1951J I.C.J.
Rep. 15 [herein referred to as the Genocide Case].
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make a case for implication. The case arose out of a dispute over
the validity of certain reservations made to the Convention on the
Preventionand Punishmentof the Crime of Genocide.13 7 The dispute
was brought about by a failure to include any provision in the convention regarding the permissibility of reservations. 38 On signing
the convention, the USSR, the Byelorussian SSR, the Ukrainian SSR
and Czechoslovakia all made reservations with respect to articles IX
and XII as did Bulgaria, Romania and Poland in their instruments
of accession. The instrument of ratification deposited by the Philippines contained reservations to four articles. 3 9 In 1950, the General

Assembly requested the International Court of Justice to give an
advisory opinion, in substance, as to the validity and effect of these
reservations. 140 It inquired whether a reserving state could be
regarded as a party to the convention if one or more parties to the
convention objected to the reservation; if such a state could be a
party, what the effect of such a reservation would be between the
reserving state and (1) the parties objecting to such a reservation,
and (2) the parties accepting such a reservation. It also inquired
as to the effect of an objection to a reservation made by a state who
had signed the convention but not yet ratified it, and by a state
entitled to sign or accede but which had not yet done so.
The main problem of construction' produced by the case was
137. U.N. Gen. Ass. Res. No. 260 (I1), Prevention and Punishment of the Crime
of Genocide, U.N. Gm. Ass. OFF. REc., 3rd Sess. Pt. 1 Plenary 174-77 (A/810)
(1948). In this resolution the General Assembly approved the annexed convention and
proposed it for signature and ratification or accession in accordance with article XI
thereof.
138. The proposal for the convention came from the General Assembly in 1946
when the matter was referred to the Economic and Social Council with a request
that a draft convention be prepared. U.N. Gen. Ass. Res. No. 96(I), 11 Dec. 1946,
The Crirne of Genocide, U.N. GEN. Ass. OF7. Ruc., 1st Sess. Pt. 2, Plenary 188-89
(A/641/Add. 1) (1946). The text adopted took final shape after the SecretaryGeneral prepared a draft, Draft Convention on the Crime of Genocide, U.N. EcoSoc
CouciL OFF. EEc., (E/447) (1947), an Ad Hoe Committee appointed by the
Economic and Social Council used his text as a basis of discussion and drew up
another, Report of the Ad Hoc Committee on Genocide, U.N. EcoSoc CoucrL OFF.
E. (E/794) (1948) and the Sixth Committee of the General Assembly considered
the draft presented by the Ad Hoe Committee. U.N. Gm. Ass. OFF. ER.m, SR 6th
Comm. Meetings 63-69, 71-87, 91-110, 128-134. None of the preliminary drafts
nor the final text contained any provision regulating the right of states becoming
parties to the convention to make reservations, in spite of the fact that during the
debate in the Sixth Committee various states had made it clear that they would be
-unable to accept the text proposed in its then present form. See particularly id. at
132-33.
139. See GE'ocmE CAsE-PLEADiNcs, ORAL ARGUmNTMs, AND Docmetmrrs 89
(I.C.J. 1950) (written statement presented to the Court on behalf of the SecretaryGeneral of the United Nations).
140. U.N. Gen. Ass. Res. No. 478 (V), Reservations to Multilateral Conventions,
U.N. GE. Ass. OrF. REc., 5th Sess., at 74-75 (A/1775) (1950).
141. The other problem encountered by the Court was whether the request
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whether or not the convention permitted or forbade the making of
reservations by states becoming parties to the convention.
A minority of four members of the Court came to the conclusion
that the absence of a specific clause permitting reservations indicated an intention on the part of the contracting parties not to permit
presented a case in which the Court should exercise the discretion given it by
article 65(1) of the Court's statute which reads as follows: "The Court may give
an advisory opinion on any legal question at the request of whatever body may be
authorized by or in accordance with the Charter of the United Nations to make such
a request." (Emphasis added.) See also U.N. CiuAnTm art. 96, para. 2. The Court
considered and rejected three arguments made in an attempt to persuade it to
decline to give an opinion. One involved the allegation that the request was an
interference by the General Assembly in the affairs of the states parties to the
convention; the second was that article IX of the convention deprived the Court of
power to give an advisory opinion interpreting the convention. The third involved
the allegation that the request pertained to a dispute between two or more states,
and that to avoid adjudicating that dispute without the consent of the parties, the
Court should decline to give an opinion.
This third argument had been considered by the Permanent Court in the Eastern
Carelia Case, P.C.I.J., ser. B, No. 5, at 7, 24-29 (1923). There the Court noted that
at the time of the request Finland and Russia were in acute controversy over tie
issue submitted to the Court for an advisory opinion. Id. at 22-24. It did not consider
necessary a decision on the broad question whether a request for an advisory opinion
involving such a dispute could be entertained without the consent of tie parties.
Instead it distinguished between the obligations of members and nonmembers of
the League and held that Russia, not being a member, had given no general consent
to the advisory jurisdiction of the Court. There was a clear implication however, that
the Court could have proceeded to give an advisory opinion in the circumstances
if the dispute had been between two members. Id. at 27-28. It is worthy of note
that the jurisdiction of the Permanent Court to give advisory opinions was given a
different formulation under the Covenant than under the Charter. Article 14 of the
Covenant provided in part: "The Court may also give an advisory opinion upon any
dispute or question referred to it by the Council or by the Assembly." (Emphasis
added.) The Court's decision not to answer the question put by the request was
reinforced by the factual character of the dispute, a character which would make
any decision given in the absence of a party "very inexpedient." Id. at 28.
A similar type of argument was put to the International Court of Justice in the
First Membership Case. It was pointed out to the Court that the subject matter of
the request had been "the subject of the exchange of views which took place in
that body [the Security Council]." [1948] I.C.J. Rep. 57, 61. But the main thrust of
the argument against the giving of an opinion was based on the alleged political
rather than legal character of the question contained in the request. Ibid. This argument was, of course, based on the language of article 96(1) of the Charter and
article 65(1) of the Court's statute. In rejecting this argument the Court said:
The Court cannot attribute a political character to a request which, framed in
abstract terms, invites it to undertake an essentially judicial task, the interpretation of a treaty provision. It is not concerned with the motives which may have
inspired this request, nor with the considerations which, in the concrete cases
submitted for examination to the Security Council, formed the subject of the
exchange of views which took place in that body. It is the duty of the Court
to envisage the question submitted to it only in the abstract form which has
been given to it; nothing which is said in the present opinion refers, either
directly or indirectly, to concrete cases or to particular circumstances.
Ibid. There were two dissents on this issue. Id. at 94, 107. This then, has been the
solution of the International Court to the problem suggested by the Eastern Carelia
Case, supra, the problem of reconciling the contentious jurisdiction of the Court,
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the making of reservations. 142 Starting from the premise that, "the
consent of the parties is the basis of treaty obligations," 4 3 they
found proved a rule of international law that unanimous consent is
144
required to render the reserving state a party to the convention.
Their argument then, took the form that a term should not be
implied if it is inconsistent with a general rule of international
law.'4 5 Furthermore they attacked the term which the Court found
premised on consent of the parties, with its jurisdiction to give advisory opinions.
While the answer is derived from the ordinary meaning of the words "legal question," that answer would seem supported by a purpose argument. Judge Hudson
pointed out that, with respect to the requests for advisory opinions brought before
the Permanent Court, "No case has arisen in which the Court has been requested to
give an advisory opinion on a purely hypothetical question." Honsox, op. cit. supra
note 4, at 496. In every case then, the request was prompted by an actual difference
of opinion between states. Were "legal question" to be interpreted as excluding all
disputes actual or pending, on the ground either that such situations were "disputes"
and not questions, or on the basis that such difference of opinion made the question
"political" and not "legal," the Court's jurisdiction to give advisory opinions would
be reduced virtually to nothing.
The International Court's position in the First Membership Case was reaffirmed
in the Court opinion in the Second Membership Case, [1950] LC.J. Rep. 4, 6; in
the First Peace Treaties Case, [1950] LC.J. Rep. 65, 70-72, wherein the Eastern
Carelia Case was expressly distinguished; and in the Genocide Case [1951] I.C.J.
Rep. 15, 19-20.
For a discussion of a different problem arising out of the Court's discretionary
power to give an advisory opinion, see text accompanying notes 167-200 infra, dealing with the case, Judgments of the Administrative Tribunal of the I.L.O. (upon
complaints made against the U.N.E.S.C.O.), [1956] IC.J. Rep. 77.
For an expanded discussion of the problems arising out of the advisory jurisdiction
of the Court see Fitamaurice, The Law and the Procedure of the International Court
of Justine: International Organizations and Tribunals, 29 Barr. Yn lI'ri L. 1, 45-55 (1952); Hambro, The Authority of the Advisory Opinions of the International
Court of Justice, 3 Iqr'L & CoiM. L.Q. 2 (1954), Kemo, LOrganisation des Nations
Unies at la Cour Internationalede Justice, 78 RE UEM DES Coons 507, 518 (1951);
Rosenne, The Advisory Competence of the International Court of Justice, 30 RmvE
DE, DRorr
ONTERNATIONAL
10 (1952); Sloan, Advisory Jurisdiction of the International Court of Justice, 38 CAt3F. L. REv. 830 (1950); Wagner, Is a Compulsory
Adjudication of InternationalLegal Disputes Possible?, 47 Nw. U.L. REv. 21, 39-47
(1952); Note, 65 Hxav. L. REv. 660, 668-67 (1952).
142. Judges Guerrero, MeNair, Read and Hsu Mo joined in a common dissent and
Judge Alvarez dissented in an individual opinion. [1951] LC.J. Rep. 15, 31, 49.
143. Id. at 31-32.
144. The proof was found in the writings of a number of text writers, in a report
taking the same view, approved by the Council of the League of Nations in 1927, in
the texts of a number of conventions wherein an express requirement of unanimous
consent to any reservations had been stipulated or else the permissible scope of
such reservations had been defined. They also found support in the practice of the
Secretary-General. They acknowledged that Pan-American practice was in conflict
with the existence of any such rule but explained that such was the case because of
express agreement between Latin American countries. Id. at 32-9.
145. Having taken an initial position on this basis they found further support in
the fact that a stereotyped clause permitting reservations is common in treaties and
that therefore the omission of such a clause was significant. Turning to the preparatory work, they pointed out the following comment wlich had appeared in the
Secretary-General's original draft: "at the present stage of the preparatory work,
it is doubtful whether reservations ought to be permitted and whether an article
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to be implied; it was so complex they argued, so difficult to apply
that they found it inconceivable that if the General Assembly had
14
intended such a rule, they would have left it to implication. "
The Court began by admitting that a multilateral convention
arises from the agreement of the parties and that formerly the notion
of the integrity of a convention as adopted had been linked to the
principle that no adoption accompanied by a reservation was effective without the consent of all the other contracting parties. In order
to rebut any presumption that the parties must have contracted in
the light of such a notion, it relied, however, on the purpose behind
a multilateral convention such as this one and the results which
might accrue from admitting or rejecting reservations. It defined a
number of circumstances which must lead it in this case to accept a
more flexible rule including the "universal nature of the United
Nations under whose auspices the convention was concluded" and
"the very wide degree of participation envisaged by Article XI of
the Convention." It referred to an increasing use of reservations in
multilateral conventions and then to the fact that this particular
one was drafted clause by clause on the basis of majority vote. The
Court therefore concluded that the absence of a clause permitting
reservations raised no presumption that reservations were not to be
permitted. Moreover there was a reasonable explanation to be found
for the failure of the drafters to include such a clause-namely the
"desire not to invite a multiplicity of reservations." 147 The Court
then concluded that such was the importance of the general aim
underlying the convention that it could not have been the intention
of the contracting parties that "an objection to a minor reservation
should produce such a result," the result of excluding one or more
states from the convention. 14' But the same argument also persuaded
it that the object of the convention limited the freedom of making
reservations:
It follows that it is the compatibility of a reservation with the object and
purpose of the Convention that must furnish the criterion for the attitudo
of a State in making the reservation on accession as well as for the appraisal
relating to reservations ought to be included in the Convention.
Thoy found
the rest of the preparatory work inconclusive. Id. at 40-41.
146. Id. at 43-44.
147. Id. at 22. To support the conclusion thus tentatively reached tho Court
resorted to the preparatory work and concluded from the fact that in the Sixth
Committee debate various delegates had announced that their governments would
be unable to ratify the convention in its present form, "an understanding was
reached within the General Assembly on the faculty to make reservations . . . and
... that States becoming parties to the Convention gave their assent thereto." Id
at 22-23.
148. Id. at 24.
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by a State in objecting to the reservation ....

It followed that the validity of any reservation was a question of
judgment for each individual state and that the convention would
not be in force between states who declined
to accept a reservation
14
and the state making such a reservation.
The Court and the dissenters agreed that the answer in this case
was to be derived from the "intention of the parties" but agreed on
little more. The difference of opinion appears to stem from divergent
applications of the rule of necessary implication. That a decision for
or against permitting reservations was essential to the working of the
convention does not appear to have been argued by either side. The
doctrine of implication is then taken a step further in this case. From
the point of view of the Court's opinion it would seem that a term
may be implied if the term will facilitate the attainment of the
purpose of the parties even if that purpose would not be wholly
frustrated without such a term. The test then is impairment of
purpose rather than total frustration of it. Moving from a premise
that universality was the prime objective of the parties, the Court
concluded that there could not have been an intention to detract
from universal acceptance by a requirement that reserving states
could not be regarded as parties where such reservations were of
minor importance. The dissenters parted company with the Court
on the issue of just what that purpose was. 50
With the Court's treatment of the relevance of general rules of
international law to necessary implication in this case can be compared its analysis in the First and
Second Asylum Cases and the
5
U.S. Nationalsin Morocco Case.11
In the First Asylum Case, the first problem of interpretation was
raised by Colombia's claim that it alone, in terms of article 2 of the
Havana Convention, was entitled to qualify, with definitive effect,
the nature of the offence of Haya de la Torre as a political or common crime.1 52 Such a right was not to be found in the express words
of the convention, but it was Colombia's claim that it should be
implied and was inherent in the institution of asylum.
The Court declined to conclude that the implication in this case
149. As a final touch the Court added that even if the rule of integrity of a convention could be proven, in this instance an intention to derogate therefrom had been
shown. Ibid.
150. For a discussion of the Genocide Case see Fitzmaurice, Reservations to Multilateral Conventions, 2 hr'L & Com. L.Q. 1 (1953); Liang, Notes on Legal Questions Concerningthe United Nations, 46 AM. J. Irr'L L. 483 (1952).
151. For a prior reference to these cases see note 44 supra.
152. First Asylum Case, [1950] LC.J. Rep. 266, 269. This claim was made on the
basis of an alleged custom as well as on the provisions of the convention.
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was a necessary one. 5 3 It held that in the institution of asylum, as a
general practice under international law, there was no right of unilateral qualification, that therefore a competence of this kind was of
exceptional character and was not to be implied. Furthermore, it
added, this interpretation was consistent with the purpose of the
convention, namely, to prevent "abuses which had arisen in the
previous practice by limiting the grant of asylum." 114 The Court
relied then on the rule of purpose and the presumption against
superseding an established practice without an express provision to
that effect. That the convention was workable without implying
such a right was shown by Judge Alvarez in his separate opinion."'5
In the Second Asylum Case'" the Court was requested to determine the manner in which effect should be given to its first judgment
of November 20th, 1950 and alternatively to adjudge and declare
whether the Government of Colombia was or was not bound to
deliver Haya de la Torre to the Government of Peru.5 7 Since the
Court had held in its prior judgment that the grant of asylum had
not been made in conformity with article 2, ("First") of the Havana
Convention 15 and since it held in this second case that, as a consequence of the asylum not having been granted properly Colombia
was bound to put an end to this illegal situation,5 9 it might have
been supposed that the convention required either that Peru grant
a safe-conduct thereby permitting the refugee to leave the state or
that Colombia surrender the refugee to the Peruvian authorities.
Since the Court had already held that the state granting asylum,
even where the asylum was properly granted, was not entitled to
demand a safe-conduct unless the territorial state had requested the
153. Id. at 275. The only dissent on this point was written by Judge Caicedo
Castilla, Colombia's ad hoc appointee. Id. at 359.
154. Id. at 275.
155.
This qualification [by the state granting refuge] may be questioned by the
territorial State, and if agreement cannot be reached on this respect, the case
must be submitted to arbitration or to another means of peaceful settlement.
Thus, in the last resort, it is a third party, or international justice, which decides
on the nature of the offence.
Id. at 297. Judge ad hoc Castilla dissented from this result. He considered apparently, that "asylum" as used in the Havana Convention incorporated the customary
law of the American continent, a law having a different context from general international law. Concluding that this custom recognized a right of unilateral qualification and that such a right was essential in order to make asylum a workable thing,
he arrived at an interpretation opposite to that of the rest of the Court, that such
a thing must exist under the convention by necessary implication. Id. at 360-72.
156. Haya de la Torre Case, [1951] I.C.J. Rep. 71 [herein referred to as the
Second Asylum Case].
157. Id. at 72-73.
158. [1950] I.C.J. Rep. 266, 288. The text of the Havana Convention is printed In
4 HimsoN, INTERNATIONAL LEGISLAT7ON, 2412-15 (1931).
159. [1951] I.C.J. Rep. 71, 82.
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removal of the refugee from its territory, 6 ° it might be supposed that
no argument could be made for interpreting the convention as
requiring a safe-conduct to be given where the asylum had been
granted improperly. In such a situation it would not be difficult to
imply an obligation to terminate this situation by surrender of the
refugee. To support such an inference it could be argued that the
whole purpose of the convention, as discussed by the Court in its
earlier opinion, was to put an end to the haphazard practice theretofore prevalent in the granting of asylum. Logically, one might suppose that where some act has been performed that should not have
been performed, and there is an obligation to remedy the situation,
that the only clear remedy is to restore the status quo if this is
possible. The Court however, declined to find any such duty to
surrender Haya de la Torre in the Havana Convention.' And to
sustain its construction, the Court relied on the principle that where,
prior to the treaty, there is an existing practice, the parties cannot
have intended to terminate that practice unless they said so
expressly.' 2
In the U.S. Nationals in Morocco Case, one of the issues put to
the Court by the American application was whether the Madrid
Convention and the General Act of Algeciras impliedly gave the
capitulatory system a status independent of the most-favored-nation
clause, a status which could not be lost to the United States without
specific renunciation.6 3 No provision producing such a result could
be pointed to in either of the treaties; the issue was thus whether
such a result could be necessarily implied. The Court rejected the
United States argument in favor of the implication with respect to
160. [1950] LC.J. Rep. 266, 288.
161. [19511 LC.J. Rep. 71, 82.
162. Id. at 81. With respect to the absence of a term providing a solution for this
situation the Court said:
This silence cannot be interpreted as imposing an obligation to surrender the
refugee in case the asylum was granted to him contrary to the provisions of
Article 2 of the Convention. Such an interpretation would be repugnant to the
spirit which animated that Convention in conformity with the Latin-American
tradition in regard to asylum, a tradition in accordance with which political
refugees should not be surrendered. There is nothing in that tradition to indicate that an exception should be made where asylum has been irregularly
granted. If it had been intended to abandon that tradition, an express provision
to that effect would have been needed, and the Havana Convention contains no
such provision.
Ibid. As a result of this position the Court was forced to conclude that "the Conven-

tion does not give a complete answer to the question of the manner in which an
asylum shall be terminated." Id. at 80.

For a discussion of the two Asylum cases see Gar6ia-Mora, The Colomblan-Peruviian Asylum Case and the Doctrine of Human Rights, 37 V. L. REv. 927 (1951);
Greenburgh, Recent Developments in the Law of Diplomatic Asylum, 41 TnRNsAcr.
GRoT.

Soc'y 103 (1956).

163. [1952] I.C.J. Rep. 176, 196-97.
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the general act on the grounds that it would involve a fundamental
change in the treaty rights of the parties as they existed prior to the
conclusion of the general act." But nevertheless it found that the
general act did imply the continuance of the exercise of consular
jurisdiction in certain particular cases independent of the mostfavored-nation clause. It admitted that such a conclusion
. . . leads to results which may not appear to be entirely satisfactory. But
that is an unavoidable consequence of the manner in which the Algeciras
Conference dealt with the question of consular jurisdiction. The Court
can not, by way of interpretation, derive from the Act a general rule as
to full consular jurisdiction which it does not contain.' 0 5

The Court declined then, to use the process of implication to avoid
the creation of anomalies under the convention, in effect recognizing
the imperfections of that text."6'
These three cases indicate an approach to the problem of implication substantially different from that shown on the part of the Court
in the Genocide Case. Whether the difference is explainable solely
on the basis of the character of the respective instruments will be
discussed at a later point.
The problem of identifying the factors which will influence the
decision of the Court to imply or not to imply terms in a text is
complicated still further by the decision in the Administrative
Tribunal Case. 6" The issue put to the Court in this case arose under
the following circumstances. The Secretary-General of the United
Nations sought a supplementary appropriation from the General

Assembly in 1953 to enable him to satisfy certain awards made by
the United Nations Administrative Tribunal in the case of eleven

staff members, all United States citizens. These staff members had
been discharged from the Secretariat after they refused to answer

questions before a United States Senate subcommittee and invoked
the fifth amendment.

68

The request for the advisory opinion raised,

164. Id. at 198. A similar answer was given to the United States submission
with respect to the Madrid Convention:
* . . the Court can not adopt a construction by implication
of the provisions
of the Madrid Convention which would go beyond the scope of its declared
purposes and objects. Further, this contention would involve radical changes
and additions to the provisions of the Convention. The Court, in its Opinion Interpretation of Peace Treaties (Second Phase) (I.C.J. Reports 1950, p. 229) stated: 'It is the duty of the Court to interpret the Treaties, not to revise them.'
Id. at 196.
165. [1952] I.C.J. Rep. 176, 199.
166. It was on this point that Judges Hackworth, Badawi, Carneiro and Rau
parted company with the Court. See [1952] I.C.J. Rep. at 215-22, particularly
217-18.
167. Effect of Awards of Compensation Made by the U.N. Administrative Tribunal,
[1954] I.C.J. Rep. 46 [herein referred to as the Administrative Tribunal Case].
168. See ADMINmsTRATIrE TRIBUNAL CASE - PLEADnrcs, OnAL AnGMIENTS, AND
Docummr 191-93 (I.C.J. 1954).
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in substance, the issue whether the General Assembly had the right
to refuse to give effect to an award of compensation made by the
tribunal in favor of a staff member whose contract of service had
been terminated without his assent 69
Two problems of construction were raised by this request: (a)
whether the language of the Statute of the Administrative Tribunal
provided for review of tribunal decisions by the General Assembly;
and (b) whether the language of the Charter permitted the creation
of a tribunal whose judgments would bind the General Assembly
without any power of review in that body.
The Court's opinion placed primary weight on the meaning of the
statute of the tribunal and held that the terms of the statute as
interpreted were within the language of the Charter. An intention
was found in the tribunal's statute that its judgments should be final
and without right of review. This result was derived from the
ordinary meaning of the words of articles 2, 9 and 10 of that statute.170
Thus, the Court found the tribunal to have been established, not as
a mere subordinate committee of the General Assembly, but as a
judicial body pronouncing final judgments without appeal within
the limited field of its functions.17 '
The more difficult issue in this case however, from the point of
view of necessary implication, was the question whether, under the
Charter, the General Assembly had power to create a tribunal whose
judgments would bind the General Assembly without right of
review.
The Court divided this question into two parts: (1) whether the
General Assembly had power to establish a judicial tribunal; and (2)
whether the Assembly had power to establish such a tribunal with
authority to pass judgments which would bind the United Nations as
a whole. 72
Under article 22 of the Charter the Assembly is given authority to
"establish such subsidiary organs as it deems necessary for the performance of its functions." These words were accepted by both the
Court and dissenters as adequate to confer a power to constitute
a judicial tribunal. Unless, argued the Court, the Assembly had
authority to constitute a tribunal there would be no forum for staff
169. U.N. Gen. Ass. Res. No. 785 (VIII), Supplementary Estimates for the Financial Year 1958, U.N. Gm~. Ass. OFF. R c., 8th Sess., at 41 (A/2630) (1953).
170. [1954] LC.J. Rep. 47, 50-56. The language of article 10(2) does not make
it crystal clear whether the judgments are to be final and without appeal as between
the staff member and the Secretary-General only, or as between the staff member
and the United Nations as a whole. The Court held that, on the basis of respondeat
superior, the Organization was a party to the dispute and that therefore the concept
of res judicata was applicable. Id. at 53.
171. Ibid.
172. Id. at 56-59.
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members to test the rights given them under the staff regulations.
The existence of such a forum was deemed "essential to ensure the
efficient working of the Secretariat." 73 On this holding, the implication of a power to create a judicial tribunal was consistent with the
formulation of the rule in the Genocide Case. Whether an equal case
of necessity was made for the further implication that such a tribunal
could be invested with power to bind the Assembly and the United
Nations as a whole was the source of disagreement between the
Court and the dissenters. 1 74 The conclusion of the Court that this
second power was to be implied appears founded on the argument
that the necessity, if any, for the implication of such a power was
to be ascertained by the General Assembly rather than the Court.
In the first place, it is contended that there was no need to go so far, and
that an implied power can only be exercised to the extent that the particular measure under consideration can be regarded as absolutely essential.
There can be no doubt that the General Assembly in the exercise of its
power could have set up a tribunal without giving finality to its judgments.
In fact, however, it decided, after long deliberations, to invest the Tribunal
with power to render judgments which would be "final and without
appeal," and which would be binding on the United Nations. The precise
nature and scope of the measures by which the power of creating a tribunal was to be 75
exercised, was a matter for determination by the General
Assembly alone.'

Judge Hackworth met the Court head on with respect to the
implication of such a power in the General Assembly. Starting from
the position that the only authority under the Charter for the creation of such a tribunal by the General Assembly was article 22, he
argued that it was
.. .unrealistic to assume that a subsidiary organ with certain delegated
authority could bind the principal organ possessing plenary powers under
the Charter ...
One cannot lightly assume that the Assembly, in approving the Statute
of the Administrative Tribunal, had any intention of inhibiting itself from
acting where action might be needed ...
The doctrine of implied powers is designed to implement, within reasonable limitations, and not to supplant or vary, expressed powers. The
General Assembly was given express authority by Article 22 of the
Charter to establish such subsidiary organs as might be necessary for the
performance of its functions, whether those functions should relate to
Article 101 or to any other article in the Charter. Under this authorization
the Assembly may establish any tribunal needed for the implementation of
173. In these circumstances, the Court finds that the power to establish a tribunal, to do justice as between the Organization and the staff members, was
essential to ensure the efficient working of the Secretariat, and to give effect
to the paramount consideration of securing the highest standards of efficiency,
competence and integrity. Capacity to do this arises by necessary intendment
out of the Charter.
Id. at 57.
174. Judges Alvarez, Hackworth and Carneiro dissented. Id. at 63.
175. Id. at 58.
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its functions. It is not, therefore, permissible, in the face of this express
power, to invoke the doctrine of implied powers to establish a tribunal
of a supposedly different kind, nor is there warrant for concluding that
such a thing has resulted. 176
Comment

The cases discussed above indicate a recognition by the Court
that there is a rule of necessary implication.1 77 The logic which
underlies the rule seems clear and is well recognized in AngloAmerican law. Suppose that in a corporate charter various powers
to carry on business were set out, but no express authority to operate
a bank account were mentioned. If the corporation's authority to
operate a bank account were challenged, and if the court were
satisfied that the corporation could not commence business without

opening a bank account, little doubt would exist as to the court's
ruling. The explanation would be that the clear intention of the
incorporators was to set up a corporation which could function
and carry out the purposes for which it was created. Their expressed
intention was to set up a corporation which could trade, therefore,

they must have supposed that the corporation would have all the
powers necessary to enable it to trade. The power to operate a bank
account is such a necessary power. Although the conclusion assumes

the cloak of logical necessity, it seems clear that in referring to the
intention of the incorporators, the court may or may not be referring
to a state of mind which existed in the incorporators. In certain
circumstances they may have signed the charter in the belief that
the law confers a power to operate a bank account on all such cor-

poratious. In other circumstances they may have signed without
176. Id. at 79-81.
Judge Cameiro, followed an analysis similar to that of Judge Hackworth. Id. at
9--97. Judge Alvarez, the third of the dissenters, took a somewhat different position:
if classical- international law is applied to the case now before the Court, there
can be no doubt as to the solution: the General Assembly of the United Nations
must not give effect to awards of the Administrative Tribunal if it considers that
they are vitiated by some important defect.
Id. at 68. Applying concepts of the "new international law" however, he concluded:
The Assembly constitutes the supreme power; it is bound only by the Charter
which established it, or by its own resolutions. There is nothing above the Assembly except moral forces, particularly public opinion, which may censure
the acts of the Assembly if it considers them open to criticism.
A logical and practical consequence of the foregoing is that any attempt to
limit the power of the General Assembly of the United Nations would run
counter to the realities of international life.
Id. at 72. For a critical discussion of the Court's opinion see Green, The International
Civil Servant, His Employer and His State, 40 TANsAer. Caor. Soc'y 147, 158-68
(1955).

177. For a discussion of this rule see LAuTInPACr', TnE D T.oP..%m-r or ITERNATiONAL LAW BY THE INTERNATIONAL COUnT 267-81 (1958); McNAm, Tn
LAw or TxAnmEs 233-51 (1938).
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giving any thought at all to the problem of the bank account, in
other words their "intention" may be a careless oversight, a failure
to intend anything. This distinction can be brought out by comparing two sets of situations familiar in the law of contract in this
country. Suppose A takes his car to a garage and instructs the
mechanic to do a change of oil and lubrication job; nothing is said
about paying for the work nor what the price shall be. The implication of a promise to pay a reasonable sum for the work is obvious. A
will not be heard to say that he did not intend to pay or that the
arrangement did not include such a promise. While it is remotely
possible that A did not intend to pay, such an intention is inconsistent with the manifestation of his acts, and objective manifestation is accepted in municipal as well as international law as the
criterion. Positing then, a rule of objective manifestation, the implied
term is referable to an "intention." With this situation may be
compared the familiar case of Taylor v. Caldwell.178 A hired the use
of his theatre to B for four specified days. After the making of the
contract and before the arrival of the specified days, the theatre
burned. No provision was included in the contract as to the risk of
destruction of the building. The conclusion of the court that the
contract was discharged as a result of the fire was reached on the
following basis:
...there are authorities which, as we think, establish the principle that
where, from the nature of the contract, it appears that the parties must
from the beginning have known that it could not be fulfilled unless when
the time for the fulfilment of the contract arrived some particular specified
thing continued to exist, so that, when entering into the contract, they
must have contemplated such continuing existence as the foundation of
what was to be done; there, in the absence of any express or implied warranty that the thing shall exist, the contract is not to be construed as a
positive contract, but as subject to an implied condition that the parties
shall be excused in case, before breach, performance becomes impossible
170
from the perishing of the thing without default of the contractor.

Yet in the paragraph immediately preceeding the one quoted in part
above, Mr. Justice Blackburn acknowledged that "the parties when
framing their agreement evidently had not present to their minds
the possibility of such a disaster.

...11o If it is the doctrine of

necessary implication which is being applied in these cases, at least
with respect to the last case, it is clear that its operation is not the
ascertainment of any real intention of the parties but rather the
filling in of lacunae in their agreement. The rationale is that if the
parties had considered the problem, obviously they would have
made such a provision in order to give effect to their fundamental
178. Taylor v. Caldwell, 3 B. & S. 826, 122 Eng. Rep. 309 (K.B. 1863).
179. Id. at 883-34, 122 Eng. Rep. at 312.
180. Id. at 833, 122 Eng. Rep. at 312.
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intentions. The rule of necessary implication poses then, this difficulty: that it can be used as a means of ascertaining a real intention
of the parties but likewise it can be used as an excuse to reform an
imperfect agreement reached between the parties. The one use
merges imperceptibly into the other.
It is not surprising therefore, that if the rule is being given this
wider operation by the International Court there should be some
vigorous dissent that the Court is arrogating to itself the right to
remake the agreement of the parties, a right which is inconsistent
with the premise underlying the Court's jurisdiction-consent of
the parties. And yet it is now readily conceded on all sides that any
interpretive process involves some element of positive creation of
rights and duties. With respect to necessary implication, just as in
ordinary meaning, the problem which decisions of the Court pose
is the limitations which the Court has seen fit to place around the
power of implication.
The first point on which there has been a major divergence of
view on the Court is the ascertainment of the purpose or function
which, the allegation runs, will be frustrated but for the implication
of a term. The doctrine presupposes that the parties to the treaty
had a definite purpose or intended the body created to have a
definite function. Some of the positions which have been taken by
individual members of the Court against the implication of a particular term are referable to a refusal to find a purpose or function
proved, rather than to disinclination to find a particular implication
necessary to the attainment of such a purpose or function.
Where the purpose or function, which would allegedly be frustrated but for the implication of a term, is expressed in clear
language in the instrument, the application of the rule gives rise
to a wide measure of subjective judgment with respect to the presence or absence of the element of necessity. Where however, the
purpose or function is sought to be established by implication from
the language of the text or from evidence outside the text, that
element of subjectivity is still further increased. In the Genocide
Case a factor was suggested which might have the effect of limiting
to some extent the subjectivity of judgment involved in this second
step. Since the rule of necessary implication is premised on the
"intention of the parties," it follows that no implication will be
permitted where the term to be implied conflicts with the express
and unambiguous language of the text. The dissenters in this case
carried the logic of this position one stage further. In their opinion,
if the term sought to be implied was inconsistent with a general rule
of international law then a change in that rule could not rest in
implication but must require express language showing an intention
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to depart from the general rule. The argument would seem to run
then, that if the term sought to be implied would involve a change
in prior international practice, and the purpose allegedly espoused
by the drafters would require for its fulfillment the implication of
such a term, then it should not be presumed that the drafters had
such a purpose in mind. The proof of a prior international practice is
evidence of the intention of the parties not to make a change in that
practice. The prior practice is some evidence, evidence which must
be weighed against that derivable from other sources.""1 Presumably
more weight would be given to this evidence if the practice were
clearly established and frequently invoked; less weight where the
universality of the practice is in doubt or where the practice is
resorted to only on rare occasions. In this particular case the dissenters argued that, prior to the conclusion of the Genocide Convention, the international practice with respect to the permissibility of
reservations was uniform; and that the content of such practice was
not to permit the making of reservations without the unanimous
consent of the other parties to the convention.
The factual evidence here of the existence of such a rule was
much more substantial than has been the case in other fact situations
before the Court. In addition to general agreement among text
writers, the dissenters were able to cite a ruling on the very point by
the Council of the League of Nations and a resulting administrative
practice by the Secretary-General. True, they were faced with the
proof of a Latin-American custom contrary to such a rule but this
was explained on the ground that that custom among Latin American countries is specifically referable to a contractual agreement
among those countries, namely an agreement reached in Lima in
1938. It may be doubted whether the inferences available to the
Court from other evidence were equally well founded. The Court
found the intention to permit reservations in the fact that "it was
the intention of the United Nations to condemn and punish genocide
as 'a crime under international law."' As a consequence the principles underlying the convention are principles which are recognized by civilized nations as binding on States, even without any
conventional obligation." It was therefore intended to be universal
in scope.'82 To refuse to allow reservations would be to impair the
universal recognition of the principles involved:
181. For a discussion of the relevance of existing international law to problems
of treaty interpretation see HUDSON, Tnm PERMANENT COURT OF INTERNATIONAL
JusTicE, 1920-1942, at 655 (1943) where the author says "any international instru-

ment must be interpreted in the light of the prevailing international law, by which
the parties must be taken to have chartered their course." See also GnossFN, Ls
Pa soMPTONs EN Dnorr INTERNAnTONAL Putnuc 115-17 (1954); LAUTMteAcirr, op.
cit. supra note 177 at 368-93.
182. [1951) I.C.J. Rep. 15, 23.
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The complete exclusion from the Convention of one or more States would
not only restrict the scope of its application, but would detract from the
authority of the moral and humanitarian principles which are its basis. It is
inconceivable that the contracting parties readily contemplated that an
1
objection to a minor reservation should produce such a result.

But as the joint dissent pointed out, there was no evidence that the
parties to the convention intended to secure complete universality
at the cost of dilution of the terms of the agreement. "" It could be
argued that the convention fell short of an effective instrument
recognizing the crime of genocide if reservations as to the jurisdiction of the Court were admitted just as much as where certain states
were ruled not to be parties because of nonacceptance of their
reservations.1 15
The Court's freedom of choice in implying terms might be substantially limited if it recognized the existence of a prior international practice as evidence against the implication of a term

inconsistent with such practice. That the seven members who joined
in the Court's opinion in this case gave little weight to this source
of evidence seems clear from the fact that they saw fit to attribute

weight instead to inferences from relatively vague statements in the
convention."' In the First and Second Asylum Cases and in the

U.S. Nationals in Morocco Case however, the position of the Court
183. Id. at 24.
184. Id. at 46.
185. It is interesting that Judge Alvarez could adopt a construction based primarily on a purpose argument and come to a conclusion completely opposite to that
of the Court. He distinguished from the general run of conventions those which:
... are, in a sense, the Constitution of international society, the new international constitutional law. They are not established for the benefit of private
interests but for that of the general interest; they impose obligations upon States
without granting them rights, and in this respect are unlike ordinary multilateral
conventions which confer rights as well as obligations upon their parties.
Id. at 51. He concludes:
These conventions, by reason of their nature and of the manner in which they
have been formulated, constitute an indivisible whole. Therefore, they must not
be made the subject of reservations, for that would be contrary to the purposes
at which they are aimed, namely, the general interest and also the social interest.
rd. at 53.
186. See also the Administrative Tribunal Case, where the fact that the Assembly
of the League of Nations in 1946 had seen fit to reject certain awards made by its
comparable tribunal was urged on the Court as a reason to hold that the United
Nations General Assembly had a power to act similarly. ADMNmLsrTnA'E Tamu%-A
CASE - PLEAD n s, OAL ARGUMmrs, AxD Docusmrfs 171-81 (I.C.J. 1954). It
could be argued that the League precedent constitutes a "prior international practice," and that therefore the existence of this practice was some evidence that the
signatories of the Charter and the members of the General Assembly who passed the
tribunal statute did not intend to abdicate all power of review. This fact was regarded as relevant by Judge Carneiro but was sloughed off by the Court on the basis
that that was the League and this is the United Nations. [1954] LC.J. Rep. 47, 62,
94.
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seems to have been premised on the assumption that evidence of a
prior international practice is entitled to substantial weight in determining whether a case for necessary implication has been made
out. Indeed it might be said that the position taken by the Court
in those cases was based primarily on the evidence of purpose
derivable from the existence of a prior practice which would be
inconsistent with the term sought to be implied. It should be noted
however, that in these three cases the evidence of purpose of the
parties derivable from sources other than prior practice, was regarded by the Court as consistent with the inference from such
practice. Moreover, it seems clear from the language of the Court's
opinion in the U.S. Nationals in Morocco Case that it would not
necessarily regard the evidence from prior practice as entitled to
primary weight where there was other substantial evidence of purpose inconsistent with such a prior practice.
Since the Court regarded the evidence from prior practice as
being relatively strong in these three cases, but so weak in the
Genocide Case, it might be wondered whether the character of the
convention as opposed to the character of the treaties involved in
the other three cases was a determining factor. The Court in the
Genocide Case gave no indication of its thoughts on the validity of
this rule in other settings but at least it made the point that the
convention before it was not one involving individual state interests.18 7 It might be inferred that in the case of litigation between

states on the interpretation of a commercial treaty, more weight
might be given to the background of existing law and practice. Yet
more than a commercial treaty was involved in the First and Second
Asylum Cases. The Havana Convention, like the Genocide Convention was peculiarly concerned with the freedom of the individual,
though on a regional rather than on a world-wide basis. Perhaps the
difference of treatment in these cases reflects a feeling in the Court
that in the Genocide Case its proper role was as much legislative as
judicial.
The dissenters in the Reparations Case derived much of their
support from the existing international practice with respect to
making international claims. The result arrived at by the Court, they
said, was in conflict with the right of a state to make claims on
behalf of its national, a right which traditionally, was regarded as
the exclusive privilege of the national state. 88 The position taken by
the Court in that case makes a point with respect to the relevancy
187. "Consequently, in a convention of this type one cannot speak of individual advantages or disadvantages to States, or of the maintenance of a perfect contractual
balance between rights and duties." [1951] I.C.J. Rep. 15, 23.
188. [1949] I.C.J. Rep. 174, 202-04, 206-13 passim, 217.
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of the evidence from prior practice. Only if the term to be implied
is incompatible with that prior practice is the evidence entitled to
substantial weight. The Court was satisfied that the term it implied
was not incompatible with that traditional right. 8 9 While the Court's
explanation of the compatibility of the implied term with the traditional practice might leave some doubts, unless the term to be
implied is clearly inconsistent with the proved practice the weight
to be attached to this form of evidence is not substantial.
In the various judgments delivered in these cases several other
arguments against the implication of a term were advanced. In the
Genocide Case the dissenters made the point that a standard clause
permitting the making of reservations is a familiar tool to the
drafters of treaties. 190 The argument runs that where there is such
a common form clause, the failure to include it is evidence of an
intention not to permit the making of reservations. Such an argument
has logical force only in so far as the rule of implication is founded
on a true intention of the parties. To the extent that the rule is used
as a device for curing imperfect drafting, the argument does not
appear strong. This argument, moreover, if logically extended would
exclude all implied terms on the permise that if the parties had
intended such a term they could have formulated it in express terms,
and therefore their failure to use express language indicates their
intention not to make any such provision. At some point however,
this argument does merge in the prior practice rule, as where for
instance the evidence establishes that states in the past have regarded the omission of the clause de style as indicative of agreement
in a particular sense.
Another common argument is derived from the presence or
absence of a reasonable excuse for the failure to include an express
provision. If by definition, the parties had a particular purpose in
mind, and if they regarded that purpose of sufficient importance, it
would seem unlikely, that they would leave a term necessary for
the fulfillment of that purpose to the doubts and uncertainties of
implication. So, in the Genocide Case explained the Court: "Account
should also be taken of the fact that the absence of such an article
or even the decision not to insert such an article can be explained by
the desire not to invite a multiplicity of reservations." 191 Similarly,
in the U.S. Nationals in Morocco Case, the authors of the joint
dissent sought to explain the failure to include an express provision
adopting the capitulatory system in the following terms:
The consular system has been adopted in the Act, not so much by express
provision as by necessary implication. It would have occurred to no one
189. Id. at 185-86.

190. [1951] LC.J. Rep. 15, 89.
191. Id. at 22.

MINNESOTA LAW REVIEW

[Vol. 43:369

to do so except by implication, because the system was part of the estab192
lished order at that time.

It is suggested that this argument is not significantly more cogent
than the preceding one. In many situations the gap in the text may
be due to an oversight or a deliberate choice of the parties and in
either case the reasonableness of the explanation which the Court
finds for the failure to include an express term will not have much
relevance to a solution of the question.
Another argument of the joint dissent in the Genocide Case involved the complexity of the term implied by the Court.19 3 Its
conclusion was that some but not any or all reservations were
permitted. The test of permissibility was compatibility with the
object and purpose of the convention, compatibility which apparently was to be determined by each party to the convention for
itself.194 The authors of the joint dissent attacked the implication of
this term on the grounds of its complexity arguing the improbability
of the Assembly intending to leave to chance implication the details
of such a provision. Again the argument is premised on perfection in
drafting. But at the same time this argument has relevance to the
permissible lengths the Court may go to in correcting an imperfect
agreement made by the parties. Once it is admitted that the power
of the Court, exercisable through the rule of necessary implication,
exceeds any real common intention of the parties to the treaty, a
problem arises as to the limits. if any, which surround that corrective
power. Since by premise the purpose of the parties dictates the
implication of a term, that showing of purpose should also dictate
the content of that term. As the content becomes more involved, it
becomes more difficult to find an inexorable connection between the
purpose of the parties and that particular content. The degree of
legislation rather than judicial application becomes more apparent.
Though the argument based on complexity of the term to be implied
failed to persuade the Court in this case it might have persuasive
merit on other facts.
The second point on which there has been a substantial divergence of view on the Court pertains to the relative necessity of the
particular implication. The rule as formulated in the Reparations
Case would require a showing that the term to be implied was
"essential" to the fulfillment of the purpose of the parties. Yet the
decision of the Court in that case with respect to the making of
claims on behalf of victims shows that a term can be and was implied
although the staff of the Secretariat and the commissions could have
192. [19521 I.C.J. Rep. 176, 218.
193. [19511 I.C.J. Rep. 15, 43-44.
194. Id. at 29-80.
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performed their tasks without the implication of the term. They had
already been performing them for three years by the time the
problem was presented to the Court. The analysis of the Court was
that only with the implication of such a term could the staff perform
their duties to the best of their capabilities. That is to say, without
such a term there was a likelihood that staff performance would be
substantially impaired. Similarly, with respect to claims for direct
damage to the Organization, it would seem clear that the Organization could carry on its functions without possessing the power to
make claims against responsible states. The absence of such a power
might increase the budget; the individual members might have to
present claims to the responsible state; but it can scarcely be said
that the Organization would be unable to function but for such a
power. Here then, by a unanimous vote of the Court, the doctrine
was applied to cover a case of substantial impairment of the purpose
of the parties rather than a total frustration thereof. The inquiry is
immediately suggested: How substantial must the impairment be
in order to bring about the application of the doctrine?
In the First South-West Africa Case without the implication of a
provision in the mandate agreement that the obligations of South
Africa, with respect to the peoples of the mandated territory, should
continue after the dissolution of the League of Nations, the main
purpose of the parties to that agreement would have been wholly
frustrated. It is not surprising therefore that the Court found unanimously that the obligations continued after the demise of the
League. The point of departure for the dissenters was the necessity
for implying a transfer of the supervisory functions of the League to
the United Nations. It was the Court's conclusion that a power of
supervision in the United Nations was necessary to make the concept
of the "sacred trust" workable. Judge McNair, in particular, was
not prepared to go so far. He considered that effect could be given
to the concept without a finding of a transfer of the supervisory
functions; that therefore, a finding of such a transfer was not necessary to make a workable whole. On the issue of consent to change
the status of the mandated territory however, he was forced to find
some basis for conceding a power of approval to the General Assembly on pain of depriving the "sacred trust" of all significance.193
That the Union of South Africa could be held subject to an obligation with respect to the mandated territory absent any supervisory
power in the United Nations seems self-evident. That this obligation
could be far more effectively policed if the Union were under the
195. He chose to find such a basis in a general consent of the interested states
rather than in an application of the doctrine of necessary implication. [1950] I.C.J.
Rep. 128, 163.
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further obligation to furnish annual reports to the Assembly containing detailed information about the handling of the territory,
and if the Union honored this second obligation, seems equally selfevident. The detection of any breach of the obligations would be
greatly simplified. But to reach these conclusions is the equivalent
of saying that the provisions of the Charter with respect to the
disposition of the mandated territories could have been drafted more
skillfully. The question remains however, whether the doctrine of
necessary implication should be used as a device to write a new
agreement for the parties because of a feeling that the parties failed
to make the most suitable provision possible in the text of the treaty.
There is some doubt whether the Court's decision in the AdministrativeTribunal Case implying a power in the General Assembly to
create a subsidiary organ with ability to bind the Assembly was in
any sense founded on necessity -whether that is, there was any
showing of substantial impairment of purpose. The language of
article 22 clearly gives the Assembly a discretion over the subsidiary
organs which may or may not be required "for the performance of
its functions." Manifestly a conclusion that the Assembly could only
create an organ if the organ were, in the opinion of the Court,
essential to the working of the Assembly affairs would be inconsistent with the power expressly given to the Assembly under that
article. The decision of whether the organ is required is left to the
Assembly. But it does not inevitably follow that the scope of the
powers to be given that organ are equally within the Assembly's
discretion. The logic underlying the rule of necessary implication
indicates that the Assembly must be capable of conferring those
powers on the organ which are required to enable it to function as
a "subsidiary organ." The real problem of necessary implication
raised by this case, seems to be whether the conferring of a power
to bind the Assembly was necessary to the functioning of the tribunal as a subsidiary organ. The opinion of the Court apparently
accepted a finding, imputed to the Assembly, that such a necessity
was established. 9 ' That a finding by the Assembly that such a power
was necessary would be accorded considerable weight by the Court
seems likely. But that such a finding by the Assembly should preclude an analysis by the Court of necessity seems doubtful. If in
the First Membership Case 197 the General Assembly had resolved
that in order to enable the United Nations to function effectively
the language of article 4 must be interpreted to imply that the five
conditions were exclusive, it seems beyond question that the Court
would not have held itself precluded from making its own inter196. [1954] I.C.J. Rep. 47, 58.

197. [1948] I.C.J. Rep. 57, 62.
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pretation of that article. Given then, the statement of the Court that
"there can be no doubt that the General Assembly in the exercise of
its power could have set up a tribunal without giving finality to its
judgments" 9 8 a doubt may be raised whether this decision is
reconcilable with the principle as literally enunciated in the Reparations Case. The holding might be rationalized by an implicit finding
of the Court that the Assembly's determination of necessity had a
reasonable foundation in fact. When it is remembered however, that
such determination was ascertained by the Court from an inference
derived from the Court's characterization of the tribunal as judicial
rather than administrative, it is clear that the result reached was
little dependent on the rule of necessary implication. Rather, it
reflected a determination that such a result was, in the opinion of
the Court, desirable.
The treatment of the doctrine of necessary implication in the
FirstSouth-West Africa and Administrative Tribunal Cases makes a
strong contrast with that in the First and Second Asylum Cases and
the U.S. Nationalsin Morocco Case. In the FirstAsylum Case it was
Judge Alvarez who pointed out that the Havana Convention created
a workable system for the granting of asylum without the implication of a right of unilateral qualification. In the Second Asylum
Case, though the Court was reduced to finding that the Havana
Convention did not provide a solution for the particular dilemma
posed by the Haya de la Torre Case and though it concluded that
"the silence of the Convention implies that it was intended to leave
the adjustment of the consequences of this situation to decisions
inspired by considerations of convenience or of simple political
expediency," 199 nevertheless it declined to use the power of necessary implication to rewrite the convention and make it a complete
answer for problems of asylum. In the U.S. Nationals in Morocco
Case the Court admitted that its conclusion that the General Act of
Algeciras confirmed the capitulatory system with respect to some
situations but not others, did not produce entirely satisfactory
results: that is, it concluded that the general act did not constitute
a perfect disposition of the problem. It felt no temptation however,
to write a more comprehensive agreement for the parties.
The notable difference of approach in the two groups of cases
creates doubt whether, in some circumstances, the rule of necessary
implication plays any significant role in the results which the Court
has reached. Is that result indicated by an analysis of the relative
impairment of a proved purpose?
Perhaps the basic problem which arises out of the Genocide Case
198. [1954] LC.J. Rep. 47, 58.
199. [1951] I.C.J. Rep. 71, 81.
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is what the Court should do where it finds that parties to a treaty
have deliberately failed to include a provision in a treaty and that
provision, in the opinion of the Court, is required to give the agreement full effect. Should the Court take up the gauntlet which the
parties have thrown down and in effect write an agreement for the
parties? Or should the Court take the position that the binding force
of a treaty stems from agreement of the parties and their "intentions," and if it is clear that they have not agreed on a term which
if included would make the treaty more effective, simply refer the
matter back to the parties to make up their minds? The answer to
the Court's problem in this case may lie close to the answer to the
question of why there was a conflict of opinion on the admissibility
of reservations, and of who stood to gain by a decision of the Court
that reservations were permitted or excluded. It seems probable that
the dominant motive underlying the submission of the whole question to the Court was the propaganda value which might be derived
from a holding by the Court that Russia and its satellites could not
be regarded as parties to the convention because they would not
accept the terms which had received unanimous approval from every
other country bar the Philippines. Political capital could have been
made out of this situation. The Court might well have thought what
the result would be of a finding that the parties had failed to reach
any agreement on the issue of reservations. This might have necessitated a reference back to the General Assembly for the redrafting
of the convention. Such a reference might well have resulted in the
failure to agree on any convention at all.
The position which the Court took in the Administrative Tribunal
Case on the extent of the binding character of the tribunal judgments illustrates the importance of the position originally taken in
questions of necessary implication. At the bottom of the Court's
analysis was the conclusion that the tribunal was judicial in character and that the decisions of a judicial body bind all parties thereto.
Fundamental to the analysis of the dissenters, or at least of judge
Hackworth, was the conclusion that the tribunal was a "subsidiary
organ" which could not bind its principal organ.20 0 Each of these
positions gave rise to a presumption; the one that the language of
article 10(2) of the statute meant to include the United Nations as
a whole in the binding effect of the judgment, the other that this
language meant that only the staff member and the Secretary-General should be bound. Again, on the constitutional level, that is in
relation to the power of the Assembly to create a tribunal with the
ability to bind the Assembly, this initial position is equally significant. It was from the judicial nature of the tribunal that the Court
200. [19541 I.C.J. Rep. 47, 78-79.
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drew a showing of necessity of implication; it was from the notion
of delegation which Judge Hackworth found connoted in "subsidiary" that he drew a presumption against any showing of necessity. The basis of the difference between the two parties seems to go
far beyond the discussion of the relative impairment of a proved
purpose. To understand that difference invites an attempt to ascertain what motivated the Court in attributing a judicial character to
the tribunal together with the consequences which it attached to
that characterization. One passage in the Court's opinion casts some
light on its motivation. Having stated that the Assembly could
amend the tribunal statute and provide for means of redress by
another organ, the opinion continued:
Should the General Assembly contemplate, for dealing with future disputes, the making of some provision for review of the awards of the
Tribunal, the Court is of opinion that the General Assembly itself, in view
of its composition and functions, could hardly act as a judicial organconsidering the arguments of the parties, appraising the evidence produced
by them, establishing the facts and declaring the law applicable to them all the more 201
so as one party to the disputes is the United Nations Organization itself.

It is reasonable to suppose that in essence, the fact that led the
Court to take its position on the judicial character of this tribunal
was the feeling that the function being performed by it was not one
which the Assembly ought to undertake either originally or by way
of review, and was not one which ought to be subjected to the effect
of political considerations which would intervene if the decision
were taken before the General Assembly. This motivation is further
highlighted by the failure of the Court to face up squarely to one
problem raised by the request-the issue of what power the Assembly would have if the tribunal handed down an award which was
beyond its competence. The first part of the Court's opinion avoided
this issue by presuming that the request premised a judgment within
the tribunals competence. Subsequently the opinion went on to
make some comments on the situation which would arise if the
tribunal did exceed its competence. Suppose, for instance, that
contrary to the terms of the amended article 9 of the statute, an
award was given exceeding the equivalent of two years' net salary
for the applicant. The conclusion of the Court was that even then
in order that the judgments pronounced by such a judicial tribunal could
be subjected to review by any body other than the tribunal itself, it would
be necessary, in the opinion of the Court, that the statute of that tribunal
or some other legal instrument
governing it should contain an express
20 2
provision to that effect.
201. Id. at 56.

202. Ibid.
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This statement immediately provokes the comment: why should the
Court presume that, in the absence of express language to the contrary, the Assembly could not review even where the tribunal which
they had set up had acted beyond the bounds of competence given
it? If the Court were to take the position that the Assembly should
not be meddling in decisions of this sort because politics should be
kept out of such disputes, then obviously a loophole for Assembly
reentry into the field would be opened if the Court held that decisions were reviewable for excess of competence. The Assembly might
take the position that a merely incorrect application of the law was
an excess of competence and the fundamental stand of the Court
would be subverted. The interesting problem remains however, from
the point of view of the interpretative process, why the Court should
presume that express language would be required to give the Assembly a right of review, in the absence of proof of contrary intent on
the part of the Assembly. The doctrine of necessary implication does
not appear to dictate any such result. Nor does anything in the
language of the statute or the Charter.
Lastly, it might be wondered whether the result reached in the
Second Asylum Case was the product of a desire not to reach the
conclusion that Haya de la Torre should be surrendered, and presumptively later executed, rather than the product of an analysis of
the relative necessity of a particular implication.
That the range of subjective decision is significantly greater in
the process of implication than in the process of interpretation of
the express language of a text, appears from the discussion of the
foregoing cases. The rule of necessary implication, if carried to
extremes, could result in the writing of a new agreement for the
parties, the only limitation being that what is to be implied should
not conflict with anything expressed clearly in the text. The rule
could be used as a blank check to add to though not to contradict
the agreement of the parties as incorporated and clearly expressed
in the text. If the rule is to be narrowed any further, the limitations
must be self-imposed by the Court. Whether the Court will regard
its power as subject to further limitations will depend on its evaluation of the role it should play as an arbiter between States. If it
conceives of its power as involving a significant degree of policy
making, further limitations applied will be few. In cases involving
interpretation of the Charter or other analogous constitutional documents it may feel justified in filling out a purpose somewhat generally
stated by reference to desirable rather than necessary implication.
It might be argued that a delegation of such power is implicit in the
broad formulations of such a document. But if in interpreting other
kinds of treaties it conceives of its policy-making power as ancillary
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to the function of applying to particular facts the policy which the
parties themselves have determined, the limitations vill be more
extensive. If its jurisdiction is to depend on the ad hoc consent of
states parties to a particular dispute, and if it arrogates to itself a
significant policy making power in this second kind of situation, the
cases brought before it will be limited to those relatively infrequent
situations where states are prepared to delegate the power of determining policy. The cases discussed above may suggest that the Court
does take one view of its policy-maldng power when the Charter of
the United Nations or some activity of one of its organs is involved;
another view where the text is a commercial treaty. It is significant
that thus far the broader use of its power has been reserved for
advisory proceeding cases rather than contentious ones.
In either situation the Court has set up criteria for the application of the rule: (1) there must be a proved purpose intended by
the parties to the treaty; and (2) there must be a showing that such
purpose would be impaired but for the implication of a term. The
difference in approach is reflected in the proof of purpose and
necessity required in the two situations, a difference of degree.
The operation of the rule might be described as negative rather
than positive. Where words used have an ordinary meaning, the
ascertainment of that meaning is positive evidence of the intention
of the parties to use the words in that sense. Where however, the
rule of necessary application is invoked, the absence of an express
provision is some evidence of an intention of the parties not to intend
any implied term. The rule has then, the effect of a presumption
against any implication, a presumption which can only be rebutted
by an adequate showing of purpose and impairment of that purpose
but for the application. Its effect as a presumption is dependent on
all the other evidence of meaning available. Its effect as a presumption is also dependent on a finding that no express language in the
text, as properly interpreted, provides an answer to the problem.

